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INTRODUCTORY STATEMENT. 

In discussions of questions as to the organization and proce- 
dure of courts, reference is constantly made to the English 
Judicature Acts and the principles of administration upon 
which they were framed and developed. To most of us of 
the American bar, these references to the English system do 
not convey any very clear idea as to what it is or how it came 
about, because of lack of familiarity with the English Courts 
and practice and consequent failure to visualize them in 
action. 

The bar will be interested, therefore, to have in convenient 
form for reference and study the two first and most important 
reports of the English Judicature Commission, which pre- 
ceded the English Judicature Acts of 1875. These reports 
have been the starting point of much of the discussion of this 
subject since the 70’s, whether in England or in America, 
and they may serve to some extent to give members of the bar 
a better understanding of the English problems which existed 
before 1875 and the practical reasons for the changes which 
were recommended and adopted at that time. 

The reports also may serve to indicate to members of the 
bar some points of similarity with some of the problems which 
exist in Massachusetts and other problems and conditions 
which were peculiar to England. Examination of the reports 
may result in helping members of the bar to co-operate with 
and assist the Judicature Commission by practical suggestions. 

As a matter of historical interest, it should be explained 
that, while the chairman of the commission at the time of the 
first report was Lord Cairns, the Lord Chancellor in 1869, 
and the chairman at the time of the second report was Lord 
Hatherly, the Lord Chancellor in 1872; yet, Lord Cairns and 
Sir Roundell Palmer (later Lord Selborne), were the leaders 
and the man who is acknowledged to have been the leading 
spirit in the preparation of these reports and the acts based 
upon them was Sir Roundell Palmer, Lord Selborne, subse- 
quently Lord Chancellor in 1873 when the first of the judica- 
ture Acts was passed. . 
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Sidelights on the history of these reports and of the ideas 
contained in them may be found in the chapter relating to 
them, written by Lord Selborne himself and printed as Chap- 
ter 14 in Volume I of his Memorials; also in Chapters 6 and 7 
of a volume entitled, ‘‘A Century of Law Reform,’’ containing 
a series of lectures on the changes in the law of England dur- 
ing the Nineteenth Century delivered by different English 
lawyers at the request of the Council of Legal Education at 
the Old Hall, Lincoln’s Inn, 1900-1901. 

Still further information may be found in a volume en- 
titled, ‘‘ Jottings of an Old Solicitor,’’ by Sir John Hollams 
(a member of the original commission) published in 1906. 

A convenient volume for reference is Odgers on ‘‘The 
Principles of Pleading and Practice in Civil Actions in the 
High Court of Justice.’’ 

See, also, the ‘‘ Annual Practice’’ and appropriate titles in 
Lord Halsbury’s ‘‘The Laws of England.”’ 

In addition to the foregoing reports, which formed the 
starting point of much of the present English practice, certain 
other papers, of more recent date, are also reprinted. These 
papers have been selected because they present in a readable 
and vivid manner the general results produced by the English 
system as described by persons having first hand knowledge 
from experience or observation. 

No attempt has been made to present the English system in 
all its aspects or to prepare a comparative study of that sys- 
tem with the system of American Courts, or a study of the 
historical, constitutional, and other causes which have resulted 
in the differences. 

Nor is any attempt made to compare with exactness the 
number of judicial officers involved in doing the work in Eng- 
land and Wales and in Massachusetts. Such a comparison re- 
quires an understanding of the higher standard of education 
and training among the lawyers who practice in the English 
Courts, the division of the bar into barristers and solicitors, 
the system of costs which is freely used to prevent unnecessary 
litigation and to secure despatch of business, ete. 

A statement was made in the report of the Massachusetts 
Supervisor of Administration for 1919 as to the compara- 
tive number of judges involved in the judicial organization 
of the courts in England for a population of over 34,000,000, 
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and in the courts of Massachusetts for a population of about 
3,693,000. 

This comparative statement called forth comment as not 
fully representing the situation in England because of the 
omission of various classes of judicial officers and of the con- 
sideration of certain contributing factors to the working of 
the English judicial organization. The statement made by the 
supervisor and the comments upon it were printed in this 
magazine for February, 1919 (Vol. IV, p. 175). 

Anyone who wishes to examine with care the exact number 
of judges in the different English courts may examine the an- 
nual Law List, where they are listed and classified. 

Also, by reference to Lord Halsbury’s ‘‘ Laws of England,’’ 
Vol. XIX under the title ‘‘Magistrates’’ at pages 541 and 
542, there is a list of about 250 places in England and Wales 
where there are separate Commissions of the Peace. These 
justices of the peace, not necessarily lawyers, are in addition 
to the stipendiary magistrates, of whom there appear to be 
about 18 in the large cities, from the latest Law List for 
1919 (p. XXXII). These justices of the peace deal with 
some of the smaller local matters. 


In regard to these officials, a careful student of the subject 
writes as follows: 


‘*In every locality where there is any serious amount of 
judicial work to be done, it is coming to be done by sti- 
pendiary magistrates. Undoubtedly, a certain amount of 
judicial work is done in rural England by these magis- 
trates, but it seems to me as misleading at the one side to 
add them to the total of the English judicial force, as per- 
haps it is at the other to wholly ignore them.”’ 


There is an interesting statement in regard to the judicial 
force in general, and justices of the peace in particular, in 
the following article on Criminal Procedure, pp. 172-176. 

In addition to the other books, above referred to, perhaps, 
the most illuminating book for an American lawyer who 
wishes to get a picture of the English bench and bar in action, 
is the late Thomas Leaming’s ‘‘A Philadelphia Lawyer in 
the London Courts.’’ The revised second edition of this book, 
corrected in accordance with suggestions of an English bar- 
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rister and published by Henry Holt and Company of New 
York, gives the impressions of an experienced American law- 
yer in a readable, interesting and entertaining manner. One 
short chapter is here reprinted by permission of the publisher. 

Disagreements or misunderstandings as to the exact num- 
ber of judges or judicial officers and their assistants and the 
distribution of functions among them in the different jurisdic- 
tions are apt to distract attention from the main value of the 
English story since 1870 for comparative study by the Amer- 
ican bar. After all, that value lies not so much in the exact 
number of persons involved as in the organization and meth- 
ods of doing the business that the courts have to do. If 
these are studied without prejudice, some ideas may be found 
which may prove helpful and capable of useful adaptation 
in practice to conditions here in dealing with American prob- 
lems. 

It took the English people about seventy five years to reach 
the point which they reached in 1873. While the bar, itself, 
under the lead of Lord Selborne and Lord Cairns, finally took 
the necessary steps, their work was the result, not of any sud- 
den professional movement, but of a gradual development of 
publie opinion of laymen, as well as lawyers, dating from 
Bentham about the beginning of the Nineteenth Century, con- 
tinuing through the career of Lord Brougham and the influ- 
ence of Charles Dickens, whose novels probably contributed 
as much as the work of any lawyer to the general result. 

Mr. Atlay, in his Life of Lord Brougham, when referring 
to Brougham’s speech in the House of Commons in February, 
1828, in support of his motion for a commission, said, 


‘It was perhaps the most striking indictment of our 
legal system which has ever been delivered by an English 
lawyer. . . . This speech may be said without exaggera- 
tion to nave led, directly or indirectly, to a greater num- 
ber of beneficial and useful reforms than any other, 
ancient or modern.’’ (Victorian Chancellors, Volume I, 
pages 283-5.) 


Brougham acted as a dramatic interpreter of Bentham to 
the British public. 

When Brougham was appointed Lord Chancelior in 1830, 
‘*Even the Duke of Wellington is reported to have said that 
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Brougham was ‘the only man with courage and talent to 
reform that damned court.’’’ (Atlay, Volume I, page 294.) 

For the reasons explained by Mr. Atlay, he did not accom- 
plish as much in this direction as was expected of him. 

One can only guess at the extent of the influence of Charles 
Dickens in the development of English civil and criminal prac- 
tice in the courts. In the introductory lecture in the volume 
entitled, ‘‘A Century of Law Reform,’’ above referred to, 
Mr. Odgers mentions the pictures of ‘‘imprisonment for debt”’ 
deseribed by Dickens in ‘‘Pickwick’’ and in ‘‘Little Dorrit,”’ 
as follows: 


‘‘Nor does he exaggerate in the least. You can learn 
a great deal of law from Dickens’ novels. And remember 
that he was a student at Middle Temple, although he was 
never called to the bar.”’ 


Every reader of ‘‘Bleak House,’’ of course, knows the 
dramatic picture which he painted of practice in chancery, 
although at the time that ‘‘Bleak House’’ was published 
in 1852 attempts at improvement had been made. (See At- 
lay ‘‘ Victorian Chancellors,’’ Vol. I, pages 18, 41, 143-4, 420, 
450 and note.) 

When one considers that almost every reading Englishman, 
whether a layman or a lawyer, must have read and many of 
them reread again and again, these novels between the time 
they appeared and 1873, it is a safe guess that Dickens con- 
tributed far more than most lawyers realize, or admit, to the 
ultimate improvement of English practice. 

Mr. Rosenbaum, in his study of the rule-making authority, 
says, 


‘* American students of law are apt to think of (the 
Judicature Acts) as being a sort of political upheaval 
which accomplished with one stroke the complete fusion 
of law and equity. In fact, they were, in one way, much 
less than that and in another much more. Long before 
1875, the three Superior Courts of Common Law at 
Westminster had been authorized by statute (Common 
Law Procedure Acts) to take cognizance of certain equita- 
ble rights and to administer certain equitable remedies.’’ 
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Mr. Rosenbaum quotes the following passage from Sir 
George Jessel in Salt v. Cooper, 16 Ch. Div. 544, 549 (1880) : 


‘‘The main object of the Judicature Act was to assimi- 
late the transaction of equity business and common law 
business by different courts of judicature. It has been 
sometimes inaccurately called ‘The fusion of law and 
equity,’ but it was not any fusion nor anything of the 
kind; it was the vesting in one tribunal the administra- 
tion of law and equity in every cause, action or dispute 
which should come before that tribunal.’ 

(Rosenbaum ‘‘The Rule Making Authority in the 
English Supreme Court,’’ page 7.) 


The documents herein with others have been called to the 
attention of the Judicature Commission as a basis for study, 
and they are reprinted here because they are not readily ac- 
cessible in convenient form, either for the commission or for 
members of the bar. Those who are interested will find 
a somewhat similar description of the administration of jus- 
tice in the Province of Ontario, by Mr. Justice Riddell of the 
Supreme Court of Ontario in an address delivered at the 
meeting of the American Bar Association held in Boston in 
September, 1919. This address was printed in the October 
number of the American Bar Association Journal, page 639. 

In addition to these papers, a bibliography of reform of 
procedure, including reorganization of courts, prepared by 
Dean Pound in 1917, is reprinted with permission from the 
**Tllinois Law Review”’ of February, 1917, for convenient ref- 
erence and to show the constantly growing discussion of the 
whole subject in different parts of the country. 


F, W. G. 
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CRIMINAL PROCEDURE IN ENGLAND. 


REPORT OF THE COMMITTEE ON REFORM IN LEGAL PROCEDURE 
OF THE AMERICAN INSTITUTE OF CRIMINAL Law AND CrRIM- 
INOLOGY, APPOINTED TO INVESTIGATE AND MAKE A STUDY 
oF CRIMINAL PROCEDURE IN ENGLAND. 

(Reprinted from the U.S. Senate, Doc. No. 495 of the 68d Congress, 2d Session.) 


As members of the Committee on Reform in Legal Pro- 
cedure of the American Institute of Criminal Law and Crim- 
inology, we were commissioned last spring to visit England 
and make a study of criminal procedure in that country. 
Our mission was indorsed by the President of the United 
States and the Attorney General, and the State Department 
furnished us with introductions to the representatives of our 
Government in England. We spent four months in England 
attending the sessions of the criminal courts of London from 
the magistrate’s court to the court of criminal appeal, and at 
the invitation of a judge of the King’s Bench, we went on cir- 
cuit and witnessed the assizes in one of the largest cities in 
the country. Our work was greatly facilitated by the Ameri- 
can ambassador and the American consul general in London, 
who did all in their power to make our investigation success- 
ful and the kindness and courtesies shown us by the members 
of the bench and bar of England with whom we became ac- 
quainted can never be repaid. 

In our investigations much of the information was ob- 
tained from personal observation, interview, and conversation, 
and we submit herewith a concise statement of matters of spe- 
cial interest to the American lawyer in the administration of 
the criminal law. This will show in what respects our crimi- 
nal procedure differs to-day from that of Great Britain—the 
country from which our laws came—and it will be for the 
American lawyer to consider how improvement may be made 
in our practice. We do not suggest comparisons, but simply 
state the case. We must add, in regard to the English system 
of criminal procedure, that it seems satisfactory to the Eng- 
lish lawyer and English layman, and that it results in cer- 
tainty and speed in the administration of the criminal code. 








THE JUDICIAL ORGANIZATION. 


In England the original criminal jurisdiction is vested in 
six tribunals, viz: 


1. The House of Lords. 


2. The King’s bench division of the High Court of Justice. 
3. The assize courts. 

4. The quarter sessions and recorders. 

5. The central criminal court. 

6. The petty sessions and police magistrates. 


The appellate jurisdiction is vested in: 
1. The quarter sessions. 
2. The court of criminal appeal. 

1. The House of Lords.—This court has exclusive juris- 
diction in cases of impeachment, and where a peer indicted 
for felony or treason claims the right to be tried by his peers. 

2. The King’s bench division —tThe original jurisdiction of 
this court, which extends over all indictable offenses, is seldom 
exercised except in proceedings upon information. Indict- 
ments may in special cases be removed by writ of certiorari 
into the King’s bench division from an inferior court. 

3. The assize courts—Most indictable offenses are tried in 
the courts of assize and quarter sessions. Judges of the high 
court, acting under commissions of oyer and terminer, and 
gaol delivery, sit at the assizes, wheh are held in certain of 
the larger towns and cities, composing circuits. There are 
eight circuits and the assizes are held four times a year. 
The arrival of the judge in an assize town is an oceasion of 
great importance, and the court is opened with much cere- 
mony. The judge in his red robe is accompanied upon the 
bench by the high sheriff of the county, and often by the lord 
mayor and alderman of the city. It is believed that these 
ceremonies foster a respect for the law and the courts. 

In certain cases, when a judge is unable to go on cireuit, 
a King’s counsel is appointed special commissioner to sit at 
the assizes. He has not the right to wear the red robe, but 
sits in a black gown. It is said to be a source of much dis- 
appointment to the prisoners when a King’s counsel presides 
at the assizes, as they consider it their lawful privilege to be 
tried by the ‘‘red judge.”’ 

4. The quarter sessions and recorders—The quarter ses- 
sions, which have jurisdiction over the lesser indictable of- 
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fenses, are held four times a year in the counties and borough 
towns. In the county sessions the justices of the peace act 
as judges. There must be two or more justices on the bench 
at each sitting of the court. The justices elect one of their 
number chairman. He is the presiding officer, and sums up 
the evidence to the jury. 

In the borough sessions the recorder of the borough sits 
as judge. 


The justice of the peace in England is a striking figure both 
of society and legal administration. From very early times 
in England the Lord Chancellor has appointed private citi- 
zens of standing and reputation to what is called ‘‘the com- 
mission of the peace.’’ They are, as a rule, not lawyers, but 
gentlemen of the particular district of each county, of known 
position and probity. Their office is principally to inquire 
into the adjudicate upon minor offenses, and in serious cases 
to send the accused for trial at the sessions or the assizes. In 
some instances, they have civil or semicivil jurisdiction, e. g., 
bastardy, disputes between employers and workmen, claims 
for poor rates, disputes as to making of roads and the repairs 
of sewers, granting or withholding of licenses for the sale of 
intoxicating liquors, school attendance, vaccination orders, 
orders for the separation of husbands and wives on the ground 
of cruelty, and the like. Their jurisdiction is, however, prin- 
cipally correctional and they are the sole judges of first in- 
stance in criminal eases, but can only adjudicate effectually 
sitting two or more together. They sit at the courthouse and 
are assisted, so far as the legal aspect of their duties is con- 
cerned, by a clerk to the justices, who must be a lawyer of 
five years’ standing. Cases of alleged offenses against the 
law come before this tribunal, either at the instance of the 
police, or by the intervention of private individuals or officials, 
whose rights are alleged to have been infringed, and every 
hearing before them must take place in public, and in open 
court. Under no circumstances is it permissible for the pro- 
ceedings to be held secretly, or (except in very exceptional 
eases) elsewhere than in the courthouse provided for the dis- 
trict, thus giving the prisoner the benefit of the fullest pub- 
licity. At this hearing the accused is entitled to be repre- 
sented by counsel or solicitor, may put such questions to the 
witnesses called against him as he thinks fit, may give evi- 
dence on his own behalf, or may make such statement in miti- 
gation as he desires. 

After the case has been heard, unless, from its gravity, it 
is one of those which are bound to be sent for trial to the 
assizes, the justices, if they are satisfied that the offense was 
committed by the accused, may convict, and either fine, send 
to prison, or bind over the prisoner to be of good behavior for 
a certain period. If the offense is one which the prisoner has 
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the option of having dealt with summarily or sent for trial to 
the assizes, and the prisoner elects to go to trial by a jury, 
the chairman of the magistrates, before allowing him to make 
any statement, is bound to read to him the following: ‘‘ Hav- 
ing heard the evidence, do you wish to say anything in an- 
swer to the charge? You are not obliged to say anything 
unless you desire to do so, but whatever you say will be taken 
down in writing, and may be given in evidence against you 
at your trial.’’ If the complaint is in respect of an indict- 
able offense, and the prisoner be sent for trial as above indi- 
cated, then the procedure, so far as its essence is concerned, 
in bringing the prisoner to trial before a jury, is the same as 
in a trial at the assizes.’”! 


In the borough towns, the work of the justices is performed 
by the recorder. He is a member of the bar, of high stand- 
ing, usually a King’s counsel, residing in London. His 
judicial duties (except in the case of the recorder of London) 
do not withdraw him from practice and, when not sitting 
as recorder in his borough, he may be leading a ease, either 
for the prosecution or defense, in the London Criminal Court 
or on circuit. 

In the great county of London the magistrates sit in two 
divisions and are presided over by two permanent and paid 
chairmen who have all the qualifications of the King’s Bench 
judges. 

5. The central criminal court.—This court was established 
by act of Parliament in 1834 and took the place of sessions 
held at the Old Bailey. The jurisdiction of the court extends 
over all indictable offenses committed within the city and 
county of London, the county of Middlesex and parts of ad- 
joining counties. The whole area constitutes an artificial 
county for purposes of venue. In practice the judges of the 
central criminal court are a judge of the high court, the 
recorder of London, the common sergeant, and one or both of 
the judges of the city of London court. 





1From a report read by Ernest Todd at the London meeting of the Inter- 
national Law Association. 

*The act creating the central criminal court (4 and 5 Will., 4, ¢. 36) pro- 
vides that the judges of that court shall be “The lord mayor for the time being 
of the city of London, the lord chancellor or lord keeper of the great seal, 
and all the judges for the time being of His Majesty’s Courts of King’s Bench, 
common pleas, and exchequer, the chief judge and the two other judges in 
bankruptcy, the judge of the admiralty, the dean of the arches, the aldermen 
of the city of London, the recorder, the common sergeant, the judges of the 
sheriff’s court of the city of London for the time being, and any person or 
persons, who hath or shall have been lord chancellor, lord keeper, or a judge 
-of any of His Majesty's superior courts of Westminster, together with such 
others as His Majesty, his heirs and successors, shall from time to time name 
and appoint.” 
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6. The petty sessions and police magistrates.—The courts 
of petty sessions are composed of justices of the peace. They 
may exercise a summary jurisdiction, or may commit an ac- 
cused to trial at the assizes or quarter sessions. In the larger 
towns and cities specially appointed police magistrates have a 
similar jurisdiction. 

The appellate procedure in England is vested in— 

1. The quarter sessions —Appeals lie in certain cases, 
specifically named by statute, from the courts of summary 
jurisdiction (the petty sessions and police magistrates) to the 
quarter sessions, where the justices of the peace sit in bane. 
Upon the hearing, either party to the appeal may call evi- 
dence which was not given at the trial. The decision of the 
justices upon the appeal is final unless they state a case for 
the decision of the high court. 


2. The court of criminal appeal.—(See post.) 


Il. 
THE JUDICIAL FORCE. 


While the judicial force of England is small as compared 
to that of America, yet a mistake has been made by some 
writers on the subject who have assumed that the 18 judges 
of King’s bench include all the persons having jurisdiction to 
try indictable offenses in that country. Our investigations 
showed a large number of paid and unpaid officials who, with- 
out the title of judge, possess jurisdiction to hear criminal 
cases with a jury after indictment. 

The 18 judges! of the court of King’s bench go on circuit 
through England and Wales four times a year and hear all 
eases of murder and the graver felonies. But in addition to 
these there are engaged in criminal trials— 

1. About 60 recorders in the cities and larger towns. 

2. The magistrates, who, in each of the 50 or more coun- 
ties, compose the quarter sessions. 

3. In the city of London besides the recorder there are 
three other judicial officers who are engaged in trying indict- 
ments for a portion of their time, viz., the common sergeant 
and the two judges of the city of London court. 








‘Two additional King’s bench judges were appointed this summer, making 
the number now 20. 
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It should be observed, however, that, like the judges of the 
King’s bench, these officers try civil cases as well. The Eng- 
lish people do not regard with favor the idea of a judge hav- 
ing jurisdiction only in criminal cases and whose whole time 
is taken up in this kind of work, and hence the recorders, com- 
mon sergeants, and commissioners are also civil judges. Ex- 
perience has shown that men who try criminal eases only are 
apt to lean too strongly toward or against the prisoner. 

It is interesting to compare the salaries of the English 
judges with those of this country. The chief justice of Eng- 
land receives $40,000 a year, the judges of the King’s bench 
$25,000, the recorder of London $20,000, the common sergeant 
$15,000, the commissioners and the chairmen of the London 
sessions $10,000 each. Even a London police magistrate re- 
ceives $7,500 a year. It is not surprising to find that the 
bench in England is filled by the best talent the country can 
produce, and it costs England proportionately less than it 
costs the United States because of the large number of men 
who serve without pay. In this class are included all the 
magistrates of all the counties of England, who are paid noth- 
ing, but who accept the labor and the responsibility of the 
office on account of its dignity and out of publie spirit. 


III. 


BAIL. 


Though the high court judges have a right before trial to 
grant bail in all cases and this power is unlimited and abso- 
lute, yet it is not usual to do so in eases of felony. It is a 
matter of discretion. In exercising their discretion, they have 
to take into consideration, first, what are the probabilities of 
the prisoner failing to appear for trial; next, what is the 
gravity of the offense; and finally, what is an adequate sum 
to secure his attendance when required, due regard being had 
to the fact that the bill of rights forbids the requiring of 
excessive bail. By statute in a number of cases of offenses 
therein set out the magistrates are given a discretion as to 
whether or not they will admit the prisoner to bail, either 
before or after commitment; and in all other cases therein 
referred to they are bound to admit him to bail, the solvency 
and amount of the sureties being the only matters for their 
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consideration. The section, however, excludes from the juris- 
diction of magistrates the case of treason, and provides that 
in this ease bail shall only be granted by order of His Majes- 
ty’s secretaries of state or by an order of a judge of the high 
court. In eases of murder, bail can be granted, but this, 
owing to the extreme gravity of the charge, is not usually 
done. In very minor cases, where the accused person is ar- 
rested and taken to the police station, the inspector in charge 
will usually let him go free until he can be brought before 
the magistrates, if his address can be verified and he seems 
respectable and likely to come up when wanted. 

The difference between our law and the English in this 
respect is that with us an accused is in certain cases entitled 
to be released on bail, whereas in England, it is in all cases 
subject to the discretion of the judge. In actual practice, 
however, the security of personal liberty in England is very 
great, owing to three things: (1) That the English attitude 
toward an accused person is favorable to his innocence rather 
than his guilt, until he has been actually tried; (2) that if 
bail is refused by a magistrate it may always be applied for to 
a judge of the high court; and (3) that the bill of rights pro- 
hibits the taking of excessive bail, in favor of personal liberty 
and as a guide and check to the judge or magistrate in exer- 
cising this particular part of his jurisdiction. A magistrate 
who improperly and from malice refuses bail may be prose- 
cuted by indictment or on information. 

A trial court has an inherent right to grant bail to a con- 
victed person, but by the criminal appeal act, the court of ap- 
peal may, if it sees fit, admit the appellant to bail on his ap- 
plication, pending the determination of his appeal. 


IV. 
STARTING THE PROSECUTION. 
Criminal proceedings are begun in England by: 
1. Arrest without warrant. 
2. Arrest with warrant. 
3. Summons. After commitment of the prisoner by a mag- 
istrate the proceedings are continued by— 
A. Information. 
B. Indictment. 
C. Coroner’s inquisition. 








1. Arrest without warrant——A private person may arrest 
without warrant (1) one who commits a felony or inflicts a 
dangerous wound in his presence; (2) a person who has com- 
mitted a felony not in the arrestor’s presence, where the 
arrestor has reasonable grounds for believing such person did 
commit the felony; (3) persons engaged in an affray; (4) a 
person about to commit a felony or treason; (5) persons who 
commit offenses specified in certain statutes as the coinage act, 
customs act, ete. 

A police officer may arrest in the above-named cases and 
also where a breach of the peace is committed in his presence. 
He may further arrest upon suspicion where he has reason- 
able grounds for believing a felony has been committed. 

2. Arrest with warrant.—A warrant for arrest is issued 
by a justice of the peace or magistrate upon a complaint made 
in writing and upon oath. When a person, against whom an 
indictment has been found, is still at large, he may be com- 
pelled to attend by a bench warrant, or by a warrant issued 
by a justice of the peace. 

3. Summons.—A summons may be issued upon an oral 
complaint, not made under oath. It directs the accused to 
appear before a named justice of the peace at a time stated 
to answer a specified criminal charge. If a summons is not 
obeyed, a warrant may be issued. 

The summons is used largely in offenses not involving any 
serious consequences, when it is not likely that the accused 
will endeavor to escape. It is considered very improper to 
issue a warrant for the arrest of a person whose attendance 
can be secured by summons. In a recent case at the Old 
Bailey, where a shop-keeper was on trial for receiving stolen 
property, it appeared that he had been arrested upon a war- 
rant. The judge inquired particularly why a warrant was 
issued, and then stated that a summons -would have been suffi- 
cient. 

A. Information.—An information, which lies only for mis- 
demeanors, must be filed in the King’s bench division of the 
high court. Informations may be either (1) ex officio, where 
the Attorney General charges a misdemeanor tending to dis- 
turb the public peace or to interfere with the Government, as 
for instance, a seditious libel; (2) filed with leave of court 
by the master of the Crown office on the relation of a private 
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person, against whom a misdemeanor has been committed of 
such magnitude as to deserve public attention, as a libel 
upon a public official. In practice informations are seldom 
used. 

B. Indictment and grand jury.—A bill of indictment may 
be presented to the grand jury by any person without any 
previous proceeding against the accused, except in certain 
cases specially mentioned in the vexatious indictment act. 

The grand jury hears only the witnesses for the prosecu- 
tion, and does-not consider possible defenses. A ‘‘true bill’’ 
is returned if a majority of the grand jury, composed of not 
less than twelve nor more than twenty-three, are of the opin- 
ion that there is probable evidence in support of the offense 
charged. 

C. Coroner’s inquisition—When a coroner receives infor- 
mation that there is lying in his jurisdiction the dead body 
of a person who has died a violent or unnatural death, or 
suddenly from an unknown cause, or in prison, it is the duty 
of the coroner to summon a jury of not less than 12 nor more 
than 23 jurors, who view the body and hear the testimony 
of witnesses regarding the cause of death. (Coroner’s act, 
1887, 50 and 51 Vict., ¢. 71, s. 3.) 

The verdict of a coroner’s jury charging murder or man- 
slaughter is called an inquisition. This is equivalent to an 
indictment, and the accused may be tried upon it. In practice 
an indictment is also preferred. If the grand jury fails to 
find a true bill, there will be no prosecution on the inquisition. 
When an inquisition and indictment are both returned, the ac- 
cused can be tried on one only; if the trial results in an ac- 
quittal, a formal verdict of not guilty is entered on the other 


V. 
DEFECTS IN THE INDICTMENT. 

This question, which plays such a weighty part in our 
criminal trials, is of no importance now in England. A late 
English writer on criminal law begins his chapter on ‘‘Pro- 
ceedings after conviction’’ in these words: ‘‘We only have 
to consider here defects in substance, and of those only such 
as are not cured by the verdict.’’! The last edition of Ros- 
coe’s Criminal Evidence says:* ‘‘The rigorous strictness in 


1 Wilshere, p. 197. 213th, p. 159 (1908). 
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the framing of the indictment which was formerly a notorious 
characteristic of the law has disappeared,’’ citing the answer 
of Pollock, C. B., many years earlier to a counsel who had 
raised an objection of this kind: ‘‘It is likely that a hundred 
years ago such an objection might have succeeded.’’ 

England began this reform a good many years ago. The 
power to amend an indictment was first conferred by a statute 
of 9 George IV, but it was confined to cases of misdemeanor. 
But in 1851 (14 and 15 Vicet., ec. 100), power of amendment 
was extended to cases of felony. Here is the preamble of the 
statute. 


Whereas offenders frequently escape conviction on their 
trials by reason of the technical strictness of criminal pro- 
ceedings in matters not material to the merits of the case; and, 
whereas, such technical strictness may safely be relaxed in 
many instances, so as to ensure the punishment of the guilty, 
without depriving the accused of any just means of defense; 
and whereas, a failure of justice often takes place on the trial 
of persons charged with felony and misdemeanor by reason 
of variance between the statement in the indictment on which 
the trial is had and the proof of names, dates, matters, and 
circumstances therein mentioned, not material to the merits of 
the case, and by the misstatement whereof the person on trial 
cannot have been prejudiced in his defense. Be it therefore 
enacted, ete. 

And here is the statute. 

Sec. 1. From and after the coming of this act into opera- 
tion, whenever, on the trial of any indictment for any felony 
or misdemeanor, there shall appear to be any variance be- 
tween the statement in such indictment and the evidence of- 
fered in proof thereof, in the name of any county, riding, 
division, city, borough, town corporate, parish, township, or 
place mentioned or described in any such indictment; or in 
the name or description of any person or persons or body poli- 
tie or corporate therein stated or alleged to be the owner or 
owners of any property, real or personal, which shall form 
the subject of any offense charged therein, or in the name or 
description of any person or persons, body politie or cor- 
porate, therein stated or alleged to be injured or damaged, or 
intended to be injured or damaged by the commission of such 
offense ; or in the Christian name or surname or both Christian 
name and surname, or other description whatsoever of any 
person or persons whomsoever therein named or described; or 
in the name or description of any matter or thing whatsoever 
therein named or described, or in the ownership of any prop- 
erty named or described therein, it shall and may be lawful 
for the court before which the trial shall be had, if it shall 
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consider such variance not material to the merits of the case, 
and that the defendant can not be prejudiced thereby in his 
defense on such merits, to order such indictment to be 
amended according to the proof, by some officer of the court or 
other person, both in that part of the indictment where such 
variance occurs and in every other part of the indictment 
which it may become necessary to amend, on such terms as to 
postponing the trial to be had before the same or another jury, 
as such court shall think reasonable; and after any such 
amendment the trial shall proceed, whenever the same shall 
be proceeded with, in the same manner in all respects, and 
with the same consequences, both with respect to the liability 
of witnesses to be indicted for perjury and otherwise, as if 
no such variance had occurred. 

Src. 24. No indictment for any offense shall be held insuffi- 
cient for want of the averment of any matter unnecessary to 
be proved, nor for the omission of the words ‘‘as appears by 
the record’’ or of the words ‘‘ with force and arms,”’ or of the 
words ‘‘against the peace,’’ nor for the insertion of the words 
‘‘against the form of the statute,’’ instead of ‘‘against the 
form of the statutes,’’ or vice versa, nor for that any person 
mentioned in the indictment is designated by a name of office 
or other descriptive appellation, instead of by his proper 
name, nor for omitting to state the time at which the offense 
was committed in any case where time is not of the essence of 
the offense, nor for stating the time imperfectly, nor for stat- 
ing the offense to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible day, or 
on a day that never happened, nor for want of a proper or 
perfect venue, nor for want of a proper or formal conclusion, 
nor for want of or imperfection in the addition of any defen- 
dant, nor for want of the statement of the value or price of 
any matter or thing or the amount of damage, injury, or spoil 
in any case where the value or price of the amount of dam- 
age, injury, or spoil is not of the essence of the offense. 

Sec. 25. Every objection to any indictment for any formal 
defect apparent on the face thereof shall be taken by demur- 
rer or motion to quash such indictment before the jury shall 
be sworn, and not afterwards; and every court before which 
any such objection shall be taken for any formal defect may, 
if it be thought necessary, cause the indictment to be forth- 
with amended in such particular by some officer of the court 
or other person; and thereupon the trial shall proceed as if 
no such defect had appeared. 

The effect of the foregoing statutes is that a formal objec- 
tion, whether in respect of a defect apparent on the face of 
the indictment or not, will rarely be upheld. In a large ma- 
jority of cases in which it may be taken, such a defect can 
not effect the validity of the indictment, and in almost all 
other cases the court will order amendments.! 


1 Bowen-Rowlands on Criminal Proceedings, 157. 
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VI. 
THE PROSECUTOR. 

There are no such officers in England as our prosecuting 
attorneys. Prosecutions are begun and carried through by 
either (1) a private person called the ‘‘prosecutor,’’ usually 
the sufferer by the criminal act, (2) the police, or (3) the 
director of public prosecutions. 

(1) The private prosecutor begins the prosecution and em- 
ploys counsel to conduct it. At the trial he has no standing 
other than that of a witness, and is not permitted to take 
part in the conduct of the case. His costs are paid from the 
treasury and his duty ends with conviction or acquittal of 
the prisoner. 

(2) If the complainant is poor or is unwilling to prosecute 
or if there is no complainant but the police, then the police 
earry on the prosecution with counsel supplied by the Crown. 

(3) The director of public prosecutions is an official ap- 
pointed by the Government, whose duty it is, under the super- 
intendence of the attorney general, to institute or carry on 
criminal proceedings in cases which appear to him to be of 
importance, or adivse persons concerned in such proceedings ; 
and to appear for the Crown in criminal appeals. 

The office of director of public prosecution was created by 
the ‘‘Prosecution of offenses act,’’ October, 1879, which de- 
fines his duties and powers as follows: 


It shall be the duty of the director of public prosecutions, 
under the superintendence of the attorney general, to insti- 
tute, undertake, or carry on such eriminal proceedings 
(whether in the court for Crown eases reserved, before ses- 
sions of oyer and terminer or of the peace, before magistrates, 
or otherwise), and to give such advice and assistance to chief 
officers of police, clerks to justices, and other persons, whether 
officers or not, concerned in any criminal proceeding respect- 
ing the conduct of that proceeding, as may be for the time 
being prescribed by regulations under this act, or may be di- 
rected in a special case by the attorney general. 


In certain cases it is the settled duty of the director of 
public prosecutions to institute and carry on the prosecution— 

(1) Murder—By the regulations of January 25, 1886, 
made under the prosecution of offenses acts, 1879 and 1884, 
it is the duty of the director of public prosecutions to prose- 
cute in cases of murder. 
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(2) Bankruptcy offenses—By 46 and 47 Vict., ¢. 52, s. 
166: 

Where the court orders the prosecution of any one for any 
offense under the debtors act, 1869, or acts amending it, or 
for any offense arising out of or connected with any bank- 
ruptey proceedings, it shall be the duty of the director of 
public prosecutions to institute and carry on the prosecution. 

(3) Corrupt and illegal practices—By 46 and 47 Vict., e. 
51, s. 45, it is the duty of the director of public prosecutions 
to institute any prosecution for any corrupt or illegal practice 
in reference to any election. 

The consent of the director of public prosecutions is re- 
quired in prosecutions for incest, and for being an habitual 
criminal; and the criminal appeal act requires him to appear 
for the Crown on appeals to the court of criminal appeal. 


VII. 
THE JURY. 

In the first jury trial in England of which we have any 
record—in the reign of William the Conqueror—the 12 men 
were not independent individuals, qualified to do justice by 
their ignorance of the merits of the quarrel between the par- 
ties. They were neighbors who, as such, knew something of 
the facts and could supplement the testimony of the wit- 
nesses, and this is why the jury is still summoned from the 
county where the plaintiff brings his action. Indeed for a 
long time it was good ground of objection to a juror that he 
was not possessed of private knowledge and information. In 
Arundel’s case, a murder trial, it was argued before the 
judges at Serjeants’ Inn—then the court of criminal appeal 
—that as the murder had been committed in King Street, in 
the parish of St. Margaret, the jurors ought to have been 
summoned from the said parish and not, as they were, ‘‘do 
vicineto civitatis Westmonasterii.’’ And the judges held that 
as every trial ought to be held out of such place which by 
presumption of law could have the best and most certain 
knowledge of the fact, and as the parish was more certain 
than the city, the prisoner must be tried again. As late, 
again, as the reign of Charles II it was laid down by Sir 
Francis North, C. J., that ‘‘the juries are called from the 
neighborhood, because they should not be wholly strangers 
to the fact.’’ 
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To-day in England, while the witnesses can never be called 
as jurors, yet the fact that the juror may know something 
about the ease he is to try is no disqualification in itself. 

The grounds of disqualification are (1) propter honoris re- 
spectum, i. e., that he is a peer or lord of Parliament; (2) 
propter defectum, i. e., that he is personally deficient, as an 
infant, alien, lunatic; (3) propter delictum, i. e., that he is an 
outlaw or convict ; (4) propter affectum, i. e., that he is biased 
on account of words, relationship, or employment. 

But a man is not considered as having a bias simply because 
he may have expressed an opinion on the facts of the case 
as he has heard them from others or read them in newspapers. 

The members of the jury panel are summoned by the sheriff 
from a list of qualified! persons furnished to the clerk of the 
county by the churchwardens and overseers of the poor of the 
several parishes and townships. 

In selecting the jury in the English courts, the challenge of 
a juror is almost as rare as the challenge of a judge in the 
United States. A chairman of quarter sessions said to us, 
when questioned on the subject: ‘‘I have been on the bench 
for six years; I remember only two or three challenges in 
my life, and not one during the last three years.’’ We talked 
to more than one practitioner at the criminal bar who ac- 





1 Following are the qualifications for jury service: “Every man, except 
as hereinafter excepted, between the ages of twenty-one years and sixty 
years, residing in any county in England, who shall have in his own or in 
trust for him, within the same county, 101. by the year above reprizes, in 
lands or tenements, whether of freehold, copyhold, or customary tenure, or 
of ancient demesne, or in rents issuing out of any such lands or tenements, 
or in such lands, tenements, and rents taken together, in fee simple, fee tail, 
or for the life of himself or some other person; or who shall have within 
the same county 201. by the year above reprizes, in lands or tenements held 
by lease or leases for the absolute term of twenty-one years, or some longer 
term or for any term of years determinable on any life or lives; or who, being 
a householder, shall be rated or assessed to the poor rate or to the in- 
habited house duty in the county of Middlesex, on a value of not less than 
301. or in any other county on a value of not less than 201.; or who shall 
occupy a house centaining not less than fifteen windows, shall be qualified 
and shall be liable to serve on juries for the trial of all issues joined in any 
of the king’s courts of record at Westminster, and in the superior courts, 
both civil and criminal, of the three counties palatine, and in all courts of 
assize, nisi prius, oyer and terminer, and gaol delivery, such issues being 
respectively triable in the county in which every man so qualified, respect- 
ively, shall reside, and shall also be qualified and liable to serve on grand 
juries in courts of sessions of the peace, and on petty juries, for the trial of 
all issues joined in such courts of sessions of the peace, and triable in the 
county, riding, or division, in which every man so qualified, respectively, shall 
reside.” Juries act, 1825 (6 Geo. 4, c. 50, s. 1). 

Exemptions from jury service are prescribed by s. 9 of the juries act, 
1870 (33 and 34 Vict., c. 77). 
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knowledged that he had never seen a juror challenged for any 
reason, either by the Crown or by the defense. 

Nevertheless the law of England recognizes the right of 
challenge. In felonies the accused has 20 peremptory chal- 
lenges, but the Crown has none. If the Crown objects to a 
certain juror the court orders him to stand aside until the 
panel has been exhausted or a jury obtained. Then, on the 
panel being called over, if the jury box is not filled, the Crown 
must challenge for cause only. There is no peremptory chal- 
lenge in misdemeanors, 

Challenges for cause are unlimited, the causes being the 
four mentioned above. But where our practice and the Eng- 
lish practice is so wide apart is in the matter of the examina- 
tion of the juror. While the English law permits a question 
to be put to a juror to show that he is incompetent propter 
delictum or propter defectum, the question must be based on 
a previous challenge, naming the ground and based on evi- 
dence; neither the Crown nor the defense is permitted to go 
on a fishing expedition in the hope of discovering from the 
juror’s answers some ground which they had no previous evi- 
dence to support. And a challenge propter affectum, i. e., 
that the juror is not indifferent, but is biased, must be proved 
by evidence aliunde; it is not allowable to ask a juryman 
whether he has an opinion or has expressed one. The counsel 
must challenge the juror he objects to, must state the ground 
of bias and must then produce his witnesses in support of his 
charge. Then follows a curious method of trying the question 
of bias. The judge does not decide the question, because it 
is not a question of law at all, but a question of fact. If it is 
the juror first called that is challenged, the court appoints 
two triers from the panel summoned or from the spectators, 
and these sit as a jury of two to try the issue, the onus being 
on the challenger to make out his ease. If the triers find the 
juror qualified, then he and the two triers decide the next 
challenge. As soon as the second juror is chosen the two triers 
step down and out and any subsequent challenge is tried by 
the first two jurors. The examination on the voir dire, so 
familiar to the American lawyer, is almost unknown to the 
English practitioner. 

While the English jury is not an arbitration board com- 
posed of trained men specially chosen to cope with difficult 
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problems of fact, but is taken from all ranks and classes and 
all trades and callings, it is much more a permanent body than 
the American jurors, who are summoned in large numbers, 
from which, by lot and sifting, a dozen are selected to try a 
particular case, and, having done their work, disappear and 
are heard of no more. At an assize court in which two judges 
were sitting in different rooms trying jury cases, only forty 
jurymen had been summoned, and we saw the same twelve 
men try five cases of felony, and the only reason they did not 
go on for the rest of the day was, that in the fifth case, the 
foreman rose after the judges charge and requested that they 
be allowed to retire for a few moments, and so another jury 
had to be ealled to take up the sixth ease. At the opening of 
the court the jury is in the box before the prisoner or the 
counsel or the judge enters the court room, and the only work 
done, that we saw, in the obtaining of the jury was the calling 
of their names to see if they were on the list and the adminis- 
tering of the oath to them, one by one: 


I swear by Almighty God that I will well and truly try and 
true deliverance make between our Sovereign Lord the King 
and the prisoner at the bar whom I shall have in charge and 
a true verdict give according to the evidence. 


We sat through the trial in whole or in part during our 
four months in England of at least fifty criminal cases, five 
of them capital and most of them felonies of the higher grade. 
We witnessed the trial of divorce cases, between parties of 
prominence, where the jury is employed just as in other com- 
mon law cases and where it also assesses damages against the 
correspondent. Yet we never saw it take longer time to choose 
the jury than the few minutes required to call their names 
and administer the oath, and we never witnessed a single 
challenge or heard an objection to a single juryman. 

One reason which plays a great part in the confidence of 
court and counsel in the fairness of the men called as jurors 
is the influence of the courts upon the press and the authority 
which they exercise in preventing the newspapers from pre- 
judging a pending case. From the day the prosecution is be- 
gun until the jury renders its verdict, a newspaper is not 
permitted to comment upon the evidence or express opinions 
upon the guilt or innocence of the prisoner. Anything be- 
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yond a fair report of the evidence, as it is given in the magis- 
trates, or the trial court, is forbidden. For a newspaper to 
publish a comment upon pending judicial proceedings, either 
criminal or civil, which comment would be likely to influence 
the minds of persons who might become jurors, is a contempt 
of court and is severely punished. In the recent notorious 
Crippen case it seemed to us that some of the London papers 
went much beyond this, and it will not be surprising if they 
are brought to task before the trial is concluded. 


Vill. 
ATTITUDE OF COUNSEL FOR PROSECUTION. 


It has already been pointed out that prosecutions in Eng- 
land are of two kinds, public and private. In a public prose- 
cution the Government retains a barrister to act in that par- 
ticular case. All the public prosecutions during a term of 
court may be conducted by different counsel, and it often hap- 
pens that at a single term of court the same barrister may 
represent the Crown in some cases and the defense in others. 

In public prosecutions counsel for the Crown is not a 
partisan whose sole aim is to convict. His function is to con- 
duct an investigation to determine the guilt or innocence of 
the accused. In opening the case for the prosecution counsel 
generally states the circumstances favorable to the prisoner, as 
well as those tending to show his guilt. He also warns the 
jury of points of weakness in the prosecution’s case; for in- 
stance, that the testimony of certain witnesses is open to sus- 
picion. In cases where the prisoner’s mental or physical con- 
dition is material, counsel for the Crown puts the prison doc- 
tor on the stand, and his testimony may dispose of the case 
in the prisoner’s favor. If the prisoner has made a statement 
before the magistrate, this is read to the jury at the close of 
the evidence for the Crown as part of the prosecution’s case. 
In some instances, when justice seemed to demand it, ques- 
tions favorable to the prisoner were put to witnesses by coun- 
sel for the Crown. In the trial of Rex v. Kusserow (central 
criminal court, July 19), where it seemed that the prosecuting 
witness was not telling a true story, counsel for the Crown 








+ At the conclusion of the Crippen trial the editor of the London Chronicle 
was fined $1,000 for publishing as true a fact which was contrary to the 
evidence given at the trial. 
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examined the other witnesses in favor of the prisoner, ask- 
ing several questions as to hearsay, for which he excused him- 
self to the judge on the ground that he was doing it on behalf 
of the prisoner. In some cases where the prisoner pleaded 
guilty counsel for the Crown told of extenuating circum- 
stances. The nonpartisan attitude of the prosecution is more 
marked where the prisoner is undefended. 

It is provided by statute that in certain cases counsel for 
the prosecution must give notice to the defendant of matters 
that will be proved at the trial. Thus, on an indictment for 
an offense for which drunkenness is a contributing cause, 
where the prosecution intends to prove that the defendant is 
an habitual drunkard, ‘‘unless evidence that the offender 
is an habitual drunkard has been given before he is committed 
for trial, not less than seven days’ notice shall be given to the 
proper officer of the court by which the defendant is to be 
tried, and to the offender, that it is intended to charge habitual 
drunkenness in the indictment.’”! 

Upon an indictment for receiving stolen goods, where the 
prosecution intends to introduce evidence of previous convic- 
tions of similar offenses for the purpose of proving that in the 
case on trial the defendant had guilty knowledge, seven days’ 


notice in writing must be given to the defendant that it is in- * 


tended to introduce evidence of the previous convictions.? 
Where the prosecution calls witnesses whose depositions were 
not taken before the trial and whose names are not upon the 
back of the indictment, notice of intention to call such wit- 
nesses, with a copy of their evidence, should be given to the 
defendant and also to the trial court.’ 

Where the prosecution intends to introduce evidence, in ac- 
cordance with the prevention of crimes act, 1871, of a convic- 
tion for fraud or dishonesty, not less than seven days’ notice 
must be given to the defendant. 

Counsel for the prosecution has the right to sum up the evi- 
dence to the jury except in cases where the prisoner is un- 
defended and has been the only witness in his own behalf. 
This right is seldom exercised, especially where the evidence 
for the defense is only as to character. In general it may be 
said that counsel for the Crown sums up his case only where 








1 Habitual inebriates act, 1898, 61 and 62 Vict., c. 00 (1). 
? Prevention of crimes act, 1871, 34 and 35 Vict., c. 112, s. 19. 
* Archbold, Criminal Pleading, twenty-third edition, 415. 
*Bowen-Rowlands on Criminal Proceedings (2d ed.), 241. 
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erroneous statements have been made which he wishes to cor- 
rect, or when he desires to explain apparent contradictions in 
the testimony. In exercising his right to sum up the evidence, 
counsel for the Crown is forbidden by act of Parliament to 
comment upon the failure of the prisoner, or the wife or hus- 
band of the prisoner, to testify.1 When the prisoner is un- 
defended counsel for the Crown very rarely sums up the evi- 
dence. 

Counsel for the Crown defers very much to the judge. 
Sometimes during the trial the judge is consulted regarding 
the order in which witnesses or the prosecution are to be 
called, and is even asked if further evidence need be intro- 
duced. 

Counsel for a private prosecutor is more of a partisan than 
counsel for the Crown in a public prosecution, but can preju- 
dice his case with judge and jury by a display of too much 
partisanship. 


IX. 
ATTITUDE OF COUNSEL FOR DEFENSE. 


The attitude of counsel for the defense generally appears 
to be that of one who is endeavouring to bring out facts tend- 
ing to disprove his client’s guilt, rather than to confuse the 
issue so as to make a decision difficult, or to get error on the 
record which may be the basis of an appeal. This attitude is 
due to at least two causes—one of which is the high standard 
of the profession; the other is the careful supervision by the 
judge of the proceedings of the trial. 

Counsel for the prisoner is allowed and generally takes 
more latitude than counsel for the Crown, in the examination 
and cross-examination of witnesses, and in his remarks to the 
jury. He makes more frequent objections to the questions of 
opposing counsel. He is sometimes permitted to excuse the 
putting of questions otherwise objectionable on the ground 
that the case is an important and serious one. Thus, in one 
ease counsel for the prisoner, who was asking a witness ques- 
tions on collateral matters, when cautioned by the judge, 
replied: ‘‘It is a very important case and I am sure your 
Lordship will give me every possible latitude.’’? Counsel for 
defense likewise has considerable freedom in summing up his 





1 Criminal evidence act, 1898, 61 and 62 Vict., c. 36. 
2Mr. Samuel in Rex v. Ball before Mr. Justice Ridley at the Central 
Criminal Court on July 21, 1910. 
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ease. ‘‘In summing up the evidence for the defense, the 
prisoner’s counsel is not to be restricted merely to remarks on 
the evidence of his witnesses, but if anything occurs to him, 
which it is desirable to say on the whole ease, he is at liberty 
to say it.’"! The extent to which the prisoner’s counsel is 
allowed a privilege not enjoyed by counsel for the Crown 
varies with the particular trial judge. There is also the fol- 
lowing formal limitation: ‘‘In the opinion of the judges it is 
contrary to the administration and practice of the criminal 
law as hitherto allowed, that counsel for prisoners should 
state to the jury, as alleged existing facts, matters which 
they have been told in their instructions, on the authority of 
the prisoner, but which they do not propose to prove in 
evidence.’’ (Resolution of Judges, Nov. 26, 1881.) Counsel 
for the defense is permitted to cross-examine the prosecu- 
tion’s witnesses by suggesting to them, as true, facts which 
are inconsistent with the testimony of those witnesses, but 
which have not appeared in evidence. 


X. 
GENERAL COMMENTS ON COUNSEL. 


In the trial of a criminal case in England there are com- 
paratively few objections made to the questions of opposing 
counsel. This is due to two reasons: First, counsel does not 
endeavour to get before the jury inadmissible evidence by 
suggesting it in the form of a question; second, the opposing 
counsel does not generally object to questions which are only 
technically improper, if the merits of the ease will not be 
thereby affected. 

The practice of counsel is not invariably in accord with the 
above statement, but depends somewhat upon the tempera- 
ment of opposing counsel, and the personal attitude of the 
trial judge. In one case there were many objections and 
much wrangling by counsel. In another case counsel for both 
sides indulged in considerable levity. Such cases, however, 
are rare exceptions. 


The division of English lawyers into two classes, viz., bar- 
risters and solicitors, affects in some degree the proceedings in 
the trial of criminal cases. One advantageous feature of 
this division is that counsel are trained advocates, whose 


1 Archbold, Criminal Pleading (23d ed.), 211, citing Rex v. Wainwright, 
13 Cox C. C. 171. 
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experience is confined to the trying of cases. They are 
specialists in this art, and are enabled to reach a high degree 
of efficiency. The traditions of this branch of the profession 
have influence in securing the proper trial of cases. 

The division of the bar has also certain disadvantageous 
and unsatisfactory features. Counsel for the prisoner, for 
instance, receives his instructions from the solicitor, and very 
seldom has any communication with the prisoner himself. 
In many cases counsel has not consulted with the witnesses, 
and knows nothing of their personal characteristics before 
they appear on the witness stand. Although the solicitor may 
endeavour to inform counsel fully, many points arise in the 
course of the trial on which counsel has not been instructed. 
The prisoner and his counsel cannot communicate directly 
with each other during the trial, but must do so through the 
solicitor. It appears rather awkward, at least to one not 
accustomed to such procedure, to see the trial of a case inter- 
rupted while counsel leans over and puts a question to the 
solicitor, who goes to the dock and consults with the prisoner, 
and then returns with an answer to counsel. 

In the court of criminal appeal a number of cases were 
observed by us in which the counsel who argued the appeal 
had not represented the prisoner at the trial. In one of these 
eases the judge asked counsel several questions regarding cer- 
tain facts of the case. To some of these he replied, ‘‘I do not 
know, as I did not try the ease.’’ To others he said, ‘‘I do 
not know, as I have not been instructed on that point.’’ 

Another feature of the division of the bar is that it involves 
the paying of a double fee by the client. It must be added, 
however, that this double fee is generally less than a single 
fee for the same services in the United States. 

There are two exceptions to the general rule that a bar- 
rister can act for client only through a solicitor. 


A dock defense, i. e., where the accused tenders £1.1s. or on 
some circuits, £1.3s.6d. to a barrister for his services, and a 
defense undertaken at the request of the judge, are the only 
instances where, in contentious business, a barrister can act 
without the instructions of a solicitor. A barrister undertak- 
ing such a defense generally has an interview with the pris- 
oner, and is allowed to use the court copy of the depositions 
(if there are depositions), and such practically constitutes his 
brief. } 








1 Bowen-Rowlands on Criminal Proceedings (2d ed.), 89. 











XI. 


FUNCTIONS AND ATTITUDE OF TRIAL JUDGE. 


It is the duty of a judge to determine all questions of law, 
and explain to the jury the law applicable to the case. 

Among the specific duties that a judge has to discharge at 
the trial of an indictment are— 

1. To decide any question (a) affecting the presentation, 
postponement or validity of the indictment; the competency 
of a witness; the admissibility of confessions, dying declara- 
tions; depositions or any evidence whatsoever; the execution 
of a document, and whether such is properly stamped or comes 
from the proper custody; (b) as to whether secondary evi- 
dence may be given of the terms of an original document; 
whether a document is privileged or otherwise protected from 
production ; whether an alleged libel was published on a privi- 
leged occasion; (c) as to trade usage or custom; (e) as to 
whether there is any evidence to be left to the jury; (f) as 
to ecross-examination and procedure generally. 

2. To point out to the jury the effect of statutes or docu- 
ments on the case; the law as to presumptions and burden of 
proof; the law as to the unecorroborated evidence of accom- 
plices; and generally ‘‘to be a light to jurors to open their 
eyes, but not a guide to lead them by the noses.’’ 

3. To distinctly inform an accused of his right to give 
sworn evidence. 

4. At any time before verdict to allow the jury, if neces- 
sary, to view the locus in quo. 

5. To impose punishment. 

6. To order a person against whom a special verdict of in- 

sanity has been returned to be kept in custody as a criminal 
lunatic till His Majesty’s pleasure shall be known. 
7. To decide any question as to bail; recognizances; post- 
ponement or adjournment of trial; discharge of jury; restitu- 
tion ; rewards; leave to appeal; statement of case for court of 
criminal appeal; certiorari for indictments; venire de novo; 
costs. 


This is a good statement of the functions of an English 
judge in the trial of criminal cases, and shows how broad are 
the express powers which he exercises. In addition to the 
power to give rewards to those who have aided in the appre- 
hension of criminals, the judge may award compensation to 
those who have been injured by the commission of a felony, 
and may order that the costs of one party to a criminal prose- 
cution be paid either by the other party or by the county. 

A clear and adequate conception of the exact position oc- 
eupied by the judge in a criminal trial can not be obtained 





1 Bowen-Rowlands on Criminal Proceedings (2d ed.), 251, 252. 
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from an enumeration of his official functions. This can be 
gotten only by observing and studying the practical exercise 
of these powers in actual trials, and by noting the individual 
characteristics of the judges. The results of such observations 
are here divided into two classes: First, the general powers 
and prerogatives exercised by all the judges; and, second, 
instances of the exercise of what appeared to be special or 
unusual powers. ; 

General powers.—The presiding judge takes a very active 
part in the trial of criminal cases in England. He directs the 
proceedings at every stage and is the active, controlling power 
throughout the trial. 

In eases where counsel for the Crown states that he believes 
the evidence for the prosecution will not justify a conviction 
and therefore proposes not to call any witnesses, the judge in- 
sists on knowing the grounds for such belief, and will not per- 
mit the prosecutor to take this course unless convinced that 
the ends of justice will be thereby served. The same is true 
where counsel for the Crown states he is willing to accept a 
plea of guilty to one count of an indictment and not to pro- 
ceed on the others. 

If the judge is of the opinion, at any stage of the proceed- 
ings, that upon the evidence presented the jury should not 
convict, he may stop the case and direct the jury to return 
a verdict of not guilty. In one case the judge told the jury 
he was of the opinion, on certain facts in the prosecution’s 
case, that the guilt of the prisoner could not be established 
and that the prisoner should be acquitted. The foreman of 
the jury replied that the jury took a different view of the 
facts in question and would like to hear more evidence. The 
judge then said that if a verdict of guilty should be brought 
in he would set it aside, whereupon the jury found the pris- 
oner not guilty. In such a case it may be questioned whether 
the judge is not usurping the functions of the jurors, who are 
often in a better position to draw conclusions from facts of 
conduct than the judge. 

Where there are several counts to an indictment the judge 
may rule at the close of the prosecution’s case that the evi- 
dence presented will not support a conviction on certain 
counts. The jury is then told to confine its attention to the 
remaining count or counts. 





The judge of his own initiative may call and examine wit- 
nesses who are not put on the stand for the prosecution or 
defense, and it lies in the discretion of the judge whether he 
will permit these witnesses to be cross-examined by either 
counsel. 


During the examination of witnesses by counsel the judge 
often puts questions to the witnesses. This may be for the pur- 
pose of having a previous answer explained or to bring out 
facts which were not shown during examination by counsel. 
In some of the cases heard, after a witness had been exam- 
ined and cross-examined by counsel, the judge questioned the 
witness regarding the matters testified to. If the judge be- 
lieves that a witness became confused during cross-examina- 
tion, he will likely put questions to the witness for the purpose 
of clarifying the answers given. 

The judge controls strictly the conduct of counsel through- 
out the trial. Counsel are compelled to confine themselves to 
relevant and proper questions and are often required to ex- 
plain why certain questions are put to the witnesses. In sev- 
eral cases the judge interrupted so frequently that counsel did 
not have the opportunity to develop his case in an orderly 
manner. In other cases during the examination of a witness 
by counsel the judge put questions to the witness, which coun- 
sel stated he intended to ask later. The evidence in most cases 
was introduced according to the view of the judge rather than 
that of counsel. Counsel were sometimes advised by the court 
regarding the order in which the witnesses were to be called, 
and were also told that it was not necessary to question certain 
witnesses who were called. 

The English judge takes judicial notice of many matters 
which would have to be proved in our courts. Thus one 
judge said he would take notice without proof that in the 
Catholic Church throughout the world it is customary to bap- 
tize infants a few days after birth. Another judge took judi- 
cial notice of the fact that it is customary in English music- 
halls for the singers to invite the audience to join in the 
chorus. 

The judge takes long-hand notes of the evidence, often 
writing down the testimony of witnesses verbatim. These 
notes form the basis for the judge’s summing up and also 
during the trial seem to form the official record of the pro- 
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ceedings. If there is any dispute regarding a matter already 
given in evidence it is customary to have recourse to the 
judge’s notes rather than to those of the shorthand writer. 
Much time is required in the making of these notes and a 
witness is often stopped in the midst of an answer to enable 
the judge to write down what has already been said. As most 
trials do not last an entire day, these notes are of more avail- 
able use to the judge than a copy of the shorthand notes could 
be, because he can now sum up the evidence as soon as coun- 
sel have spoken to the jury. This he could not do if he were 
obliged to wait till a transcript of the shorthand notes was 
made. 

Special powers.—Some instances were observed of the exer- 
cise by the judge of a broader prerogative than was the gen- 
eral rule. In certain cases the judge expressed a forcible 
opinion on matters collateral to the issue of the trial. Thus 
one judge, after sentencing a defendant who had pleaded 
guilty to wounding his paramour, delivered a homily on illicit 
relationships. Certain judges during the trial expressed their 
opinions regarding the witness’s testimony and even para- 
phrased several answers so as to color the meaning. In the 
trial of a prisoner for murder, when the defense was insanity, 
a witness for the defense testified that the prisoner had on 
several occasions struck persons without provocation and had 
written a letter in which he stated he had set fire to his 
father’s house in the hope that his father and step-mother 
would be burned to death. The judge then said, ‘‘He was 
about as evil a boy as you could meet, was he not?’’ The 
effect of a number of cross-examinations was weakened by the 
judge restating the answer of the witness given in direct 
examination, or by saying to the jury there was no weight to 
the point made by counsel who was cross-examining. 


XII. 
SUMMING UP BY TRIAL JUDGE. 


After counsel have addressed the jury the judge reviews 
the evidence in detail, and directs the jury as to the law gov- 
erning the facts. In this summing up the judge generally 
expresses his opinion regarding the weight and importance of 
the evidence. This has always been regarded as a very impor- 
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tant function of an English judge. Hale, in his History of 
the Common Law (Chap. 12), ‘‘touching trial by jury’’ says, 
‘‘ Another excellency of this trial is this, that the judge is 
always present at the time of the evidence given in it. Herein 
he is able, in matters of law, emerging upon the evidence, to 
direct them, and also, in matters of fact, to give them great 
light and assistance by his weighing the evidence before them, 
and observing where the question and knot of the business 
lies; and by showing them his opinion even in matter of fact, 
which is a great advantage and light to laymen.’’ The judge 
in summing up may also comment on the character and de- 
meanor of the witnesses. Where an indictment permits con- 
viction of an offense of different grades the judge indicates to 
the jury the degree of the offense warranted by the evidence. 
It is the duty of the judge to warn the jury as to the effect 
of particular evidence in certain cases. Thus, he must tell 
the jury it can not convict on the uncorroborated evidence of 
an accomplice. Further, ‘‘where there are two or more per- 
sons jointly indicted and tried, and where the evidence against 
all is not identical, the judge should be careful in summing 
up to discriminate between them, and properly differentiate 
to the jury the cases against each of them.’’! Where the 
circumstances warrant, it is the duty of the judge to explain 
to the jury the effect of an unsworn statement made by the 
prisoner to the jury. ‘‘A judge may, in summing up, com- 
ment on the failure of the accused to give evidence on oath; 
and if the accused does give evidence, may comment upon his 
evidence.’’? As already noted, counsel is not permitted to 
comment on the failure of the prisoner to testify. 

The judge, in his summing up, generally endeavors to re- 
duce the case to an issue and to call the attention of the jury 
to the parts of the evidence that are material in deciding this 
issue, leaving the jury free to determine the verdict. Most 
of the summing up heard were of this character.® 

In a few instances, however, the judge did not confine him- 
self to the limits just indicated, but expressed a strong opinion 
regarding the guilt or innocence of the prisoner. In fact, in 





1 Bowen-Rowlands on Criminal Proceedings (2d ed.), 257, citing Rex v. 
Warner, 73 J. P. 53. 





2 Bowen-Rowlands on Criminal Proceedings (2d ed.), 257, citing Rex vr. 
Rhodes, L. R. (1899), Q. B,. 77. 
3Mr. Justice Coleridge, in Rex r. Dickman, the famous Newcastle “Train 


Murder case” made a remarkably able and fair summing up of the evidence. 
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several cases observed by us, the judge practically directed a 
verdict of guilty, or not guilty. In the trial of an indictment 
for attempted murder where the defense claimed the injury 
was due to accident, the judge did not leave to the jury the 
alternative of acquitting, but said the question for them to 
decide was whether the prisoner had the intent to kill or 
merely to inflict serious bodily harm. In another case where 
the same offense was charged, the judge in plain terms told 
the jury to find the defendant guilty of wounding with intent 
to inflict serious bodily harm. In the trial of a defendant for 
murder, where the defense was insanity, the judge said to the 
jury, ‘‘You can do nothing else but find a verdict that the 
prisoner was guilty of the act, but not responsible.’’ 


XIII. 
LEGAL AID FOR POOR PRISONERS. 


Where it appears, having regard to the nature of the de- 
fense set up by any poor prisoner, as disclosed in the evidence 
given or statement made by him before the committing jus- 
tices, that it is desirable in the interests of justice that he 
should have legal aid in the preparation and conduct of his 
defense, and that this means are insufficient to enable him to 
obtain such aid (a) the committing justices, upon the com- 
mittal of the prisoner for trial; or (b) the judge of a court 
of assize or chairman of a court of quarter sessions, at any 
time after reading the depositions, may certify that the pris- 
oner shall be entitled to have such legal aid, and thereupon 
the prisoner shall be entitled to have solicitor and counsel as- 
signed to him, subject to the provisions of this act.! 


About six months after the passage of this act the Home 
Office sent a circular of instructions to the magistrates based 
upon certain extracts from the charge of the Lord Chief 
Justice to the grand jury at the Warwick Summer Assizes, 
1904. The Lord Chief Justice said in part: 


The act was not intended to give a person legal assistance 
in order to find out if he had got a defense. He was not to 
have solicitor or counsel assigned to him for such a purpose. 
The governing principle of the act was that people who had a 
defense should have every inducement to tell the truth about 
it at the earliest opportunity. Assistance under the act could 
only be given where both (1) the nature of the defense as 


1 Poor Prisoners’ Defense Act, 1903 (3 Edw. 7, c. 38, s. 1). 
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Gisclosed was such that in the interests of justice the prisoner 
should have legal aid to make his defense clear; and (2) where 
also his means were insufficient for that end. . . . Magis- 
trates should bear in mind that by a defense disclosed was 
meant not only a defense stated by the prisoner at the end of 
the hearing, but a defense disclosed on cross-examination, or 
by questions the prisoner might ask, or by remarks he inter- 
posed, or even in some eases such as might appear on the face 
of the evidence called for the prosecution. . . . The act 
was passed in the interests of innocent persons, and such 
vould be advised in future not to reserve their defense but to 
disclose it at once, so that it could be investigated. 


Judging this act and its interpretation by the practice in 
many States in this country, it does not furnish adequate as- 
sistance to prisoners who have not the means to employ coun- 
sel. As it is provided in the act that counsel shall be assigned 
only where it appears to the committing magistrate or trial 
judge that the prisoner has disclosed a good defense, it would 
seem to follow that whenever a prisoner is undefended at the 
trial, it would be apparent to the jury that the magistrate or 
judge believed the prisoner had no good defense. Upon in- 
quiry as to this point, we were told that the jurors either did 
not know the terms of the act, or if they did, that they would 
draw no conclusions from it. When one considers the average 
intelligence of the jurors, and the fact that the matter of the 
appointment of counsel is often discussed in open court, this 
answer is not altogether convincing. 

The act leaves much to the personal discretion of the magis- 
trates and judges. These differ in their personal attitude 
toward the general purpose of the act, and are also influenced 
by the character of the offense. A further difficulty arises 
under the act. Suppose the defense set up by the prisoner is 
negative, being a denial that he committed the act charged. 
If the magistrate believes the evidence is strong enough to 
justify a commitment, under the terms of the act, it would 
seem to follow that he ought not to appoint counsel to defend 
the prisoner. Further than this, the act puts a burden on the 
prisoner of knowing what may be a sufficient defense to the 
offense charged. 

Apart from the provisions of the act, where there is a prose- 
cution for a very grave offense, as murder or rape, the trial 
judge may appoint a barrister without pay to conduct the 
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ease for the prisoner. In such a case the barrister can act 
without the intervention of a solicitor. 

Following are some of the cases heard by us at the Central 
Criminal Court, where the prisoner who had no counsel was 
convicted: Rex v. Hill, indictment for carnally knowing 
daughter under 13 years of age; sentence seven years penal 
servitude. Rex v. O’Brien, indictment for attempted murder ; 
sentence, five years penal servitude. Rex v. Maynard, indict- 
ment for wounding wife with intent to murder her; sentence, 
eight months hard labor. Rex v. Gray, indictment for car- 
nally knowing girl between 13 and 16 years of age; sentence, 
six months hard labor. 

Though an undefended prisoner may cross-examine the wit- 
nesses for the prosecution, this often does him more harm than 
good, because it tends to prejudice the jury against him. 
Especially is this true where the offense charged is of a sexual 
nature. 

In considering the position of the undefended prisoner the 
fact must not be overlooked that the judge still remains in 
theory what he was before the statutes allowing counsel in 
cases of felony were passed, viz., counsel for the prisoner. In 
several cases, which we heard, where the prisoner was repre- 
sented by counsel, the judge cross-examined the prosecution’s 
witnesses, and in summing up to the jury brought out strong- 
ly the points in favor of the prisoner. In the case of one 
judge who presided at several trials, it seemed that the pris- 
oner could not have been better defended had he been able 
to employ counsel. This, however, can not be said for all the 
judges. 


XIV. 
PRISONER AT TRIAL. 


Before the criminal evidence act of 1898 (61 and 61 Vict., 
e. 36) a prisoner could not take the stand in his own behalf, 
but could make an unsworn statement to the jury from the 
dock. This act reserved the privilege of making an unsworn 
statement, and gave the right to testify under oath. In prac- 
tice, when the prisoner does not wish to testify under oath, a 
copy of his statement made before the committing magistrate 
is generally read to the jury. An undefended prisoner may 
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cross-examine the prosecution’s witnesses, and may call and 
examine witnesses in his defense. He may also address the 
jury. 


XV. 
FUNCTIONS OF POLICE. 


The police play a very important part in criminal trials 
and render valuable aid in the administration of justice, in 
addition to the arrest and preliminary questioning of ac- 
cused persons. It is one of the duties of the police to summon 
as witnesses at the trial all persons who know anything about 
the facts of the case. Some of those summoned in this way 
may testify for the prosecution and others for the defense. 
Such practice on the part of the police if often of great ad- 
vantage to a prisoner in the defense of his case, as witnesses 
of whom he knew nothing may be thus brought to testify in 
his favor. 

Before the trial of a prisoner the police make careful in- 
vestigations regarding his reputation and record. The results 
of these investigations are in some cases put in evidence at 
the trial, and may materially affect the verdict. After every 
conviction and before sentence the police report to the judge 
full details of the prisoner’s reputation and criminal record. 

Much importance is attached to the testimony of the police. 
The fact that a witness is a police officer adds weight to his 
testimony. It is to be regretted that the reverse is often true 
in this country, where the testimony of the police is often 
viewed with suspicion by our juries, who hesitate to convict 
unless the testimony is corroborated by other witnesses. 

Along with the merited praise that must be bestowed upon 
the English police, a recent scandal in this department must 
be noted. On the hearing of the appeal of Alexander Dick- 
man, convicted of murder on circumstantial evidence, the fact 
was brought out that before the trial the police permitted a 
witness, who later identified Dickman as the man seen with 
the deceased shortly before his death, to have a view of the 
prisoner through the crack of a door. The court of criminal 
appeal in affirming the conviction disregarded entirely the 
testimony of this witness, and expressed strong disapproval of 
the action of the police. 
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XVI. 


THE JURY AND THEIR VERDICT. 


The manner of impanelling and the personnel of the jury 
have already been discussed. During the trial the jurors are 
very attentive and follow carefully the proceedings of the 
ease. They sometimes ask that the answer of a witness be 
repeated, and even suggest that certain questions be put to 
witnesses. 

The judge in summing up expresses his opinion of the evi- 
dence, and this is usually followed by the jury. It results 
from this that in most cases the jurors do not leave the jury 
box but render their verdict after a short consultation in the 
box. If the jury is convinced, at the close of the prosecu- 
tion’s case, or at any time during the presenting of evidence 
for the defense, that the prisoner is not guilty, the foreman 
stops the case and pronounces a verdict of acquittal. One 
particular jury attempted in an amusing way to exercise this 
power of rendering a verdict before the completion of the tes- 
timony. Before all the evidence for the prosecution had been 
presented, the foreman of the jury announced to the judge 
that it was not necessary to call any further witnesses as the 
jury was convinced that the prisoner was guilty. The jurors 
seemed disappointed when the judge told them they would 
have to hear the prisoner’s story. 

The jury has the power, when the facts are referred to them 
by the court, to render a special verdict. The jury can not be 
compelled to do this, however, but may bring in a general ver- 
dict in all cases. There is a conflict of opinion among the 
modern authorities on criminal procedure as to whether the 
jury may render a special verdict when the facts have not 
been referred to them by the judge. The more general view is 
that the jury has this power. 

By the trial of lunaties act, 1883 (46 and 47 Vict., ¢. 38, 
s. 4, sub-seec. 1), a jury may render a special verdict when 
the commission of the criminal act by the defendant and his 
insanity at that time are both established by the evidence. 
The subsection reads as follows: 


Where in any indictment or information any act or omis- 
sion is charged against any person as an offense, and it is 
given in evidence on the trial of such person for that offense 
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that he was insane, so as not to be responsible according to 
law for his actions at the time when the act was done or the 
emission made, then, if it appears to the jury before whom 
such person is tried that he did that act or made the omission 
charged, but was insane as aforesaid at the time when he did 
or made the same, the jury shall return a special verdict to 
the effect that the accused was guilty of the act or omission 
charged against him, but was insane as aforesaid at the time 
when he did the act or made the omission. 


XVII. 
EXPEDITION. 


The English courts have often been praised for the ex- 
peditious manner in which they dispose of criminal cases. 
‘*Expedition’’ in this connection may have two meanings— 
first, as regards the length of the trial; second, as regards 
the period which elapses between the commission of an of- 
fense and the final disposition of the case. As there are prac- 
tically no challenges of jurors and as the judge exercises ac- 
tive control over the proceedings there is little waste of time 
during the trial. It must not be supposed, however, that all 
trials are concluded in a few hours. Some require several 
days. This is more than likely to be the case where the prose- 
cution is private. 

No exact rule can be laid down for all England as regards 
the time which elapses before an accused can be brought to 
trial. Within the jurisdiction of the central criminal court 
this time is seldom more than a few weeks. In the country, 
where an offense has been committed over which the assize 
court has jurisdiction, there may be a delay of several 
months, as the assize court sits but four times a year. The 
court of criminal appeal sits once a week except during the 
long vacation, so that the appeals can be disposed of in a 
very short time after conviction. 

Following are some of the cases which we heard at the cen- 
tral criminal court, tabulated so as to show the date of trial, 
the time which elapsed between the various proceedings, and 
also the length of the trial : 
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| ] | 
Act com-| Date of | Date of | Date of | Time of | Verdict. 














mitted. arrest. | warrant. trial. | trial. 
1. Rex». Hill..... Rape .ccccecccvecs Apr. 30|May 4)May 12| June 3/ 2hhours. | Guilty. 
2. Rexv.Partridge) Murder ........... May 15|May 16|May 24 June 4 2hous.. —— but 
neane. 
3. Rex. Williams; Attempted mur-|May 6|May 7|May 26 June 6/4 hours.. Guilty. 
der. | 
4. Rexv.Fulford..| Carnally knowing |.......... Apr. 27 May 24\ June 7/| 2 days...) Not guilty. 
imbecile woman. 
5. Rexv. Fake...., Attempted mur- |.......... May 9 | May 23/ June 10/ 24 hours.| Guilty. 
der. | | 
6. Rex v. West....| Rape.......seeeees May 1\/May 2/May 9| June 10/2 hours..| Not guilty. 
7. Rexv.Watson..| Murder .......++-- Mar. 4/Apr. 8)| Apr. 29 | June 4/2 hours..| — but 
nsane. 
8. Rex v. Higgin- |....do........----- May 2| May 3/May 3/June 4/ 2 hours. i Do. 
bottom. | 
9. Rexv.Maynard., Wounding with | May 19| May 27/June 3) June 29/ 1h hours. | Guilty. 
intent to kill. | | 
10. Rexv. Tippett...) Arson ............ May 30|June 1/June 8) June 29) 4 hours.. Do. 
ll. Rexv. Hardy... = stolen |......+++. June 4/ June 18 July 1)|2days...| Not guilty. 
goods. | 
12. Rexv. Gray....| Rape ..+-..scesees May 22|July 8|July 8|July 19|2hours..| Guilty. 
18. Rexv.Cronin...| Sacrilege..........+ |\July 4|July 5/July 8| July 19) 14 hours Do. 
14. Rexv.Kusserow Shooting with in- |July 15| July 16/| July 16| July 19| 2 hours..| Not guilty. 
tent to murder. | | | 
15. Rex v. Ball..... Murder .....+0.- June 25| June 27| July 4/July 20/2 days...) Guilty but 
' insane. 
16. Rex v.Saxeby..| Criminal libel..... Jrrseeeeees ecccccecce | Mar. 4 | June 8 | 8 days. | Not guilty. 
XVIII. 





THE Court oF CRIMINAL APPEAL. 
HISTORY OF CRIMINAL APPEAL IN ENGLAND. 


For over three-quarters of a century there was much agita- 
tion in England in favor of some form of criminal appeal. 
Twenty-eight bills on this subject were introduced in Parlia- 
ment from the year 1844 to 1906. Some of these reached a 
second reading, and a few were even referred to committees, 
but the majority did not get beyond the first reading. Of 
these 28 bills 23 provided for the granting of new trials in 
certain instances; 5 allowed appeals against severity of sen- 
tence, except when sentence of death was passed; 6 permitted 
increase of sentence; 1 only provided for appeal against ille- 
gality of sentence. 

In 1894 the council of judges, held in accordance with the 
supreme court of judicature act, 1873, passed certain resolu- 
tions referring to the matter of criminal appeal. The council 
recommended that there should be a court of criminal appeal 
which should have the power of revising sentences by re- 
ducing or increasing them. It was also recommended that 
upon reference of a case to the court by the Home Secretary 
the court should have the power to quash a conviction or re- 
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duce sentence. The council was strongly opposed to allowing 
a new trial, because it was thought this would be oppressive 
to a convicted prisoner. ‘‘If the first conviction is wrong 
the accused ought not to be put in jeopardy again.’’! 

The demand for some form of review of criminal trials, 
which resulted in conviction, became much stronger after the 
Parliamentary investigation of the notorious Beck case in 
1904, and in 1906 a bill was introduced by Lord Loreburn, 
the Lord Chancellor, giving a right to appeal to all persons 
convicted on indictment. The bill as originally drawn did 
not provide for a new trial, but it was later amended so as 
to include the right to a new trial when a verdict ‘‘is against 
the weight of evidence as understood in civil cases.’’ After 
being further amended the bill passed the House of Lords. 
The amended bill was then sent to the Commons. Before it 
came to a second reading it was much criticised, both on prin- 
ciple and in detail. The greatest objection was to the provi- 
sion for a new trial. It was urged that this amounted to 
double jeopardy, and that a prisoner should not be subjected 
to the oppression of a second trial. So strong was the objec- 
tion to the bill in many quarters that it was not brought to a 
second reading. 


XIX. 
THE CRIMINAL APPEAL ACT. 


The demand for a court of criminal appeal continued, and 
on the 28th August, 1907, a bill introduced by the then at- 
torney general (Sir J. Lawson Walton) became law under 
the name of the criminal appeal act, 1907. The act estab- 
lished a court of criminal appeal composed of the ‘‘ Lord Chief 
Justice of England and eight judges of the King’s bench divi- 
sion of the high court, appointed for the purpose by the Lord 
Chief Justice with the consent of the Lord Chaneellor.”’ 
(See. 1 (1).) The court at each sitting must consist of an 
odd number, never less than three. (Sec. 1 (2).) The deci- 
sion of the majority governs. (Sec. 1 (4).) No dissents are 
allowed, and one judgment only is pronounced, except in the 
cases ‘‘where, in the opinion of the court, the question is a 





1 Resolutions of the Judges, quoted by Sir Harry Poland in his introduc- 
tion to Cohen’s Criminal Appeal Act, 4. This book was freely consulted in 
preparing this section on the history of criminal appeal. 
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question of law on which it would be convenient that separate 
judgments should be pronounced by the members of the 
court.’’ (See. 1 (5).) The decision of the court is final, 
except where at the instance of the director of public prosecu- 
tions or the prosecutor or defendant the attorney general cer- 
tifies that ‘‘the decision of the court of criminal appeal in- 
volves a point of exceptional public importance, and that it is 
desirable in the public interest that a further appeal should 
be brought,’’ in which case there may be an appeal to the 
House of Lords. (See. 1 (6).) This section does not give 
the prosecutor the right of appeal, where there is a verdict 
of acquittal, but simply permits him to secure a review of the 
judgment of the court of criminal appeal where an appeal 
was brought before that court by the prisoner. 


XX. 
KINDS OF APPEAL. 


Three kinds of appeal are established by the act. Section 3 
reads: 


A person convicted on indictment may appeal under this 
act to the court of criminal appeal—(a) against his conviction 
on any ground of appeal which involves a question of the 
law alone; and (b) with the leave of the court of criminal 
appeal, or upon the certificate of the judge who tried him, 
that it is a fit ease for appeal against his conviction on any 
ground of appeal which involves a question of fact alone, or a 
question of mixed law and fact, or any other ground which 
appears to the court to be a sufficient ground of appeal; and 
(c) with the leave of the court of criminal appeal against 
the sentence passed on his conviction, unless the sentence is 
one fixed by law— 


as sentence of death for murder. Subsection (b) relating to 
the certificate of the presiding judge is elaborated in a rule of 
court which provides that: 


The judge of the court of trial may, in any case in which 
he considers it desirable so to do, inform the person con- 
victed before or sentenced by him that the case is, in his 
opinion, one fit for an appeal to the court of appeal under 
section 3 (b), and may give such person a certificate to that 
effect. (Rule 6 (b).) 


No appeal is allowed from a conviction by the House of 
Lords (See. 20 (2)), nor ean an appeal lie ‘‘from a convie- 
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tion or indictment at common law in relation to the non-repair 
or obstruction of any highway, public bridge, or navigable 
river.’’ (See. 20 (3).) The proceedings named in the sec- 
tion, though criminal in form, are recognized as civil actions. 


XXI. 
POWERS OF THE COURT. 


The court is given power to allow an appeal against con- 
viction where the verdict is unreasonable and can not be sup- 
ported on the evidence, or where there was a wrong decision 
by the trial court on a question of law, or where from any 
ground, there was a miscarriage of justice. (Sec. 4.) In all 
other cases the court shall dismiss the appeal. It is provided, 
however, ‘‘that the court may, notwithstanding that they are 
of opinion that the point raised in the appeal might be de- 
cided in favor of the appellant, dismiss the appeal if they 
consider that no substantial miscarriage of justice has actu- 
ally oceurred.’’ (See. 4 (1).) The court of criminal appeal 
has had recourse to this proviso many times, and has defined 
the phrase, ‘‘miscarriage of justice,’’ in a number of cases. 
In the ease of Rex v. Meyer (1908, 1 Cr. App. Cas. 10, 12) the 
Lord Chief Justice, referring to the proviso said: ‘‘That 
enables the Court to go behind technical slips and do sub- 
stantial justice. Probably one test is that the facts proved 
should be consistent with innocence, and not consistent only 
with guilt.”” Again in Rex v. Dyson (1908, 1 Cr. App. Cas. 
13, 15) the Lord Chief Justice said: ‘‘Here, as they [the 
court of criminal appeal] could not substitute themselves for 
the jury, they could not positively say that there would be no 
miscarriage of justice; they could not say that the jury must 
have come to the conclusion that the death was accelerated 
by the previous assault. * * * It was too serious in such 
a case to say that the jury must have come to a verdict of 
guilty.’ In Rex v. Cohen and Bateman (1909, 2 Cr. App. 
Cas. 197, 207) the court of criminal appeal through Channell, 
J., rendered a written judgment construing section 4 along 
with the proviso: 


Taking section 4, with its proviso, the effect is that if there 
is a wrong decision of any question of law the appellant has 
the right to have his appeal allowed, unless the case can be 























207 


brought within the proviso. In that case the Crown have to 
show that, on a right direction, the jury must have come to 
the same conclusion. A mistake of the judge as to fact, or 
an omission to refer to some point in favor of the prisoner, is 
not, however, a wrong decision of a point of law, but merely 


iT? 


comes within the very wide words ‘‘any other ground,’’ so 
that the appeal should be allowed according as there is or is 
not a ‘‘misearriage of justice.’’ There is such a miscarriage 
of justice not only where the court comes to the conclusion 
that the verdict of guilty was wrong, but also when it is of 
opinion that the mistake of fact or omission on the part of 
the judge may reasonably be considered to have brought about 
that verdict, and when, on the whole facts and with a cor- 
rect direction, the jury might fairly and reasonably have 
found the appellant not guilty. Then there has been not only 
miscarriage of justice, but a substantial one, because the ap- 
pellant has lost the chance which was fairly open to him of 
being acquitted and therefore, as there is no power of this 
court to grant a new trial, the conviction has to be quashed. 
If, however, the court in such a case comes to the conclusion 
that, on the whole of the facts and with a correct direction, 
the only reasonable and proper verdict would be one of 
guilty, there is no miscarriage of justice, or at all events no 
substantial miscarriage of justice within the meaning of the 
proviso, notwithstanding that the verdict actually given by 
the jury may have been due to some extent to such an error 
of the judge, not being a wrong direction of a point of law. 


By this construction, ‘‘miscarriage of justice’? means one 
thing where there has been an error on a point of law, and 
means another thing where there has been some other mis- 
take. Finally in Rex v. Stoddard, (1909, 2 Cr. App. Cas. 217, 
245) the Lord Chief Justice said: 


We can not say that the facts are inconsistent with his 
innocence. Attention was called upon this point to the judg- 
ment of the court in Rex v. Dyson, in which in delivering the 
judgment of the court dealing with this proviso I said we 
could not in that case say that if they had been properly di- 
rected the jury must have come to the conelusion which would 
have supported the conviction. We think it is open to consid- 
eration whether the word ‘‘must’’ is not too strong, and 
whether the proper question is not whether if properly di- 
rected the jury would have returned the same verdict. 


The court has applied the proviso of section 4 in a number 
of subsequent cases, but with no further attempt at con- 
struction, and with no reference to that already made. 
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Where there is an appeal against sentence the court is given 
the power to diminish or increase the sentence appealed 
against. (Sec. 4 (3).) This section of the act seemed to meet 
with general approval, as it enables the court to set a standard 
of sentences. Further, it was believed that the power of the 
court to increase the sentence appealed against would tend to 
prevent frequent and frivolous appeals, as some risk was in- 
volved in such appeal. 

The court is given an unusual power by see. 5, (2) of the 
act, which enacts that— 


Where an applicant has been convicted of an offense and the 
jury could, on the indictment, have found him guilty of some 
other offense, and on the finding of the jury, it appears to the 
eourt of criminal appeal that the jury must have been satis- 
fied of facts which proved him guilty of that other offense, the 
court may, instead of allowing or dismissing the appeal, sub- 
stitute for the verdict found by the jury, a verdict of guilty 
of that other offense, and pass such sentence in substitution 
for the sentence passed at the trial as may be warranted in 
law for that other offense, not being a sentence of greater 
severity. 


This section gives the court power to reduce the verdict to 
one of a lesser degree, as from murder to manslaughter, and 
also in some instances to substitute for the verdict found, that 
of guilty of a related offence, as in the case of a conviction for 
larceny to substitute a verdict of guilty of embezzlement. 
This section met with some criticism at first, on the ground 
that by it the court of criminal appeal would exercise the 
powers of a jury. This fear was soon removed by the court 
itself, which said a number of times that it would not on ap- 
peal retry the case. 

If, however, on appeal it appears that one who was convicted 
of an offense was insane at the time the criminal act was 
done, the court may quash the sentence imposed and order 
that the defendant be treated as a criminal lunatic under the 
trial of lunatics act, 1883, ‘‘in the same manner as if a special 
verdict had been found by the jury under that act.’’ (See. 5 
(4).) This is a case where the court is in fact substituted for 
the jury. 

The jurisdiction of the court for Crown cases reserved is ex- 
pressly vested in the court of criminal appeal. This court has 
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so far required two cases (Rex v. Turner, 1909, 3 Cr. App. 
Cas., 103, and Rex v. Garland and Garland, 1909, 3 Cr. App. 
Cas., 199) to be stated, in one of which (Rex v. Turner) the 
court pronounced a very elaborate and well-considered judg- 
ment, and extensive opinions were expressed by the individual 
judges during the course of the hearing. The act permits the 
judges to render separate judgments in such cases. (Sec. 
1 (5).) 

‘‘Writs of error and the powers and practice now existing 
in the high court in respect of motions for new trials or the 
granting thereof in criminal cases are hereby abolished.’’ 
(See. 20 (1).) This is one of the most important sections of 
the act, as it confines the power of the court, except in the 
ease of an appeal against sentence, to affirming or quashing 
the conviction. In commenting on this section of the act a re- 
cent writer (Sibley, Criminal Evidence and Appeal, 63) says: 


It appears clear that the abolition of writs of error effected 
ky section 20, subsection (1) of the criminal appeal act has de- 
prived a defendant in a criminal case of a right, that of having 
reviewed a judgment given against him on a general demur- 
rer to an indictment by the judge before whom he took his 
trial. : 


Though the right to grant a new trial is expressly denied, 
nothing is said in the act regarding the ordering of a venire 
de novo. Whether the court has this power is open to doubt. 
As already noted, the jurisdiction of the court for Crown cases 
reserved is transferred to the court of criminal appeal, but it 
was never definitely determined whether the court for Crown 
cases reserved could award a venire de novo. The court of 
criminal appeal has not been called upon to pass upon this 
question. 


XXII. 
METHOD OF APPEALING. 


Notice of appeal must be given by appellant within 10 days 
from the date of conviction. (See. 7 (1).) This time may be 
extended by the court of criminal appeal, except in the case of 
a conviction involving sentence of death. 

Full opportunities for appealing are given to all convicted 
persons. Governors of the prisons inform convicted prisoners 
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of the right to appeal and furnish them with instructions and 
forms for appealing. 

In cases where an appellant must obtain leave of the court 
to appeal it is provided that this leave may be granted by any 
one judge of the court, ‘‘but if the judge refuses an applica- 
tion on the part of the appellant to exercise any such power in 
his favor the appellant shall be entitled to have the application 
determined by the court of criminal appeal as duly constituted 
for the hearing and determining of appeals under this act.’’ 
(See. 17.) 

The act gives the home secretary the power, where a petition 
is submitted to him having reference to the conviction of a 
person on indictment, to refer the whole case to the court of 
criminal appeal ‘‘to be heard and determined as in the case 
of an appeal by a person convicted.’’ (See. 19(a).) The 
home secretary has availed himself of this privilege in three 
eases (Rex v. Johnson, 1909, 2 Cr. App. Cas., 13; Rex v. 
Smith and Wilson, 1909, 2 Cr. App. Cas., 271; Rex v. Dick- 
man, 1910, 5 Cr. App. Cas., 185). The trial of Dickman 
aroused much popular interest, as the prisoner was convicted 
on purely circumstantial evidence. The court of criminal 
appeal, after a most careful and thorough consideration of 
the evidence on appeal, affirmed the conviction. The right of 
appeal in this case alone justified the creation of the court of 
criminal appeal. The home secretary’s prerogative of merey 
is not affected by the act. (See. 19.) 


XXIII. 
HEARING OF THE APPEAL, 


The act provides that shorthand notes shall be taken of the 
proceedings at the trial of any person who would have the 
privilege of appealing if convicted. (Sec. 16 (1).) Before 
this act, no records other than the judge’s notes were kept of 
the proceedings of the assize and quarter sessions trials. The 
shorthand notes are for the use of the judges of the court of 
criminal appeal, and may be procured by any party inter- 
ested by the payment of a small fee. It is also provided 
that the judge or chairman before whom a defendant is 
convicted shall, in case of a petition for leave to appeal or 
on appeal, furnish to the registrar of the court of criminal 
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appeal his notes of the trial, ‘‘and shall also furnish to 
the registrar a report giving his opinion upon the case, 
or upon any point arising in the case.’’ (Sec. 8.) 
The section providing for the taking of shorthand notes of 
the proceedings of the trial was due, in part at least, to a par- 
agraph in the speech of Lord Alverstone, lord chief justice, 
in the House of Lords, referring to the criminal appeal bill, 
1906. His lordship said: 


On what evidence is the court of appeal to act? Is it to 
act on the depositions? They are admissible as a prima facie 
case; but over and over again the most important points in 
favor of the prisoner or of the case for the prosecution are 
not brought out until the witness is examined and cross-ex- 
amined at the trial. The judge’s note, though it may be quite 
sufficient and well adapted to enable the judge to direct the 
jury who have heard the witnesses, would be wholly insuffi- 
cient for the court of appeal. Are they then to act on a 
shorthand note ?! 


The court is given the power to recall any witnesses, who 
testified at the trial. It may also order the attendance of, 
and may examine any witnesses who could have been com- 
pelled to testify at the trial, but who were not called. The 
court may also hear any competent witnesses who could not 
have been compelled to testify at the trial, for example the 
appellant himself. (See. 9 (b) and (c).) In this way the 
court is given opportunity to investigate fully the merits of 
the appeal, and thus prevent a miscarriage of justice. Power 
is also given to the court to have witnesses examined before 
a special commissioner, who reports to the court. (See. 9 
(d).) 

The court may at any time furnish an appellant with legal 
aid, when it appears that such is desirable, and when the ap- 
pellant has not the means to employ counsel. (Sec. 10.) The 
appellant is given the right to be present at the hearing of 
his appeal, except when it involves a point of law alone, in 
which case he must obtain leave to be present. 

On an appeal from a conviction in a private prosecution, 
the appeal may be defended by the private prosecutor. 
Where the prosecution was public, or where the private pro- 
secutor does not defend the appeal, it is made the duty of the 





1Law Times, June 23, 1906. 
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director of public prosecutions to appear for the Crown. 
(See. 12.) In practice the private prosecutor seldom ap- 
pears, there being a sentiment that for him to do so savors of 
persecution. His proper function is regarded as ended with 
the conviction of the accused. 

‘‘The court of criminal appeal may, if it seems fit, on the 
application of an appellant, admit the appellant to bail pend- 
ing the determination of his appeal.’’ (Sec. 14 (2).) An 
appellant who is not admitted to bail undergoes a special 
form of imprisonment, prescribed in detail by the act. (Sec. 
14 (1).) 


XXIV. 
RULES OF COURT. 


‘*Rules of court for the purposes of this act shall be made, 
subject to the approval of the lord chancellor, and so far as 
the rules affect the governor or any other officer of a prison, 
or any officer having the custody of an appellant, subject to 
the approval also of the secretary of state by the lord chief 
justice and the judges of the court of criminal appeal, or any 
three such judges, with the advice and assistance of the com- 
mittee hereinafter mentioned.’’ (See. 18 (1).) ‘*The com- 
mittee hereinbefore referred to shall consist of a chairman of 
quarter sessions appointed by a secretary of state, the per- 
manent under secretary of state for the time being for the 
home department, the director of public prosecutions for the 
time being, the registrar of the court of criminal appeal, and 
a clerk of assize, and a clerk of the peace appointed by the 
lord chief justice, and a solicitor appointed by the president of 
the law society for the time being, and a barrister appointed 
by the general council of the bar.’’ (See. 18 (2).) 

In accordance with these sections of the act rules of court 
were adopted, which reflect the wide interests of those who 
adopted them. As representatives of every class of persons 
concerned in the administration of the criminal law had a 
part in the drafting, the rules are of great value in the situa- 
tions to which they apply. The sections of the act regarding 
the drafting of rules show the various points of view that 
were considered in the framing of the act. 

The rules are framed with a view to facilitate the carry- 
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ing out of the provisions of the act, and to render it properly 
advantageous to the appellant. Thus, Rule 39 (b) reads: 
‘‘Where solicitor and counsel, or counsel only, are assigned 
to an appellant under the act, copies of any documents or ex- 
hibits which they or he may request the registrar to supply 
shall, without charge, be supplied unless the registrar thinks 
they are not necessary for the purpose of the appeal.’’ Rule 
45 provides that ‘‘noncompliance on the part of an appellant 
with these rules, or with any rule of practice for the time 
being in foree under the act, shall not prevent the further 
prosecution of his appeal if the court of appeal or a judge 
thereof consider that such noncompliance was not willful, 
and that the same may be waived or remedied by amendment 
or otherwise.”’ 


XXV. 
COMMENTS ON THE COURT OF CRIMINAL APPEAL. 


The Criminal Appeal Act was at first much criticised in 
many quarters on various grounds: (1) On principle, be- 
cause there were those who believed that the whole idea of 
criminal appeal was wrong, the chief ground for such belief 
being that it was contrary to the precedent of many centuries. 
(2) That the right of a convicted defendant to appeal would 
tend to lessen the responsibilities of jurors. (Lord Hals- 
bury expressed this fear in a speech in the House of Lords on 
the second reading of the criminal appeal bill, 1906. It was 
felt by some of the jury, since its decision was no longer final, 
would not feel bound to weigh the case with the greatest care 
and give the prisoner the proper benefit of the doubt.) (3) 
That there would be frivolous appeals. (4) That the 
number of appeals would be overwhelming and that it would 
be necessary to appoint new judges to hear the appeals. 

The court has been sitting nearly two years and a half, and 
the experience of that time has shown that these critical fears 
were unfounded. Nothing has appeared to indicate that the 
jurors feel any less responsibility in considering their ver- 
dicts. If the prisoner’s right of appeal has in any way affected 
the attitude of jurors, it has been in a favorable way, be- 
cause as the jurors now no longer feel that what they are 
doing is remediless, they are less inclined to acquit improp- 
erly. 
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The court is protected from frivolous appeals by the act 
itself, especially by the provision requiring that the prisoner 
obtain leave to appeal in most eases. The power of the court 
to increase the sentence in an appeal against sentence dis- 
courages improper appeals of that kind. Further, the power 
of the court, in the case of an unsuccessful appeal against 
conviction, to order that the sentence shall date from the time 
of appeal instead of the date of conviction (See. 14 (3)), 
tends to prevent frivolous appeals against conviction. In 
Rex v. Maurice (1908, 1 Cr. App. Cas. 176, 177), the court 
said that ‘‘its general rule is to make sentences date from the 
appeal.’’ 

Lastly, the court has not been overwhelmed with the 
number of appeals. Since every convicted person has the 
right to appeal or to move for leave to appeal, one really 
wonders, notwithstanding the restriction against frivolous 
appeals, at the comparatively small number of appeals. 

One of the chief objects of the framers and supporters of 
the present act was to secure something approaching uni- 
formity of sentences for similar offenses. It was in part to 
secure this that the court was given the power to increase, as 
well as to reduce, the sentence appealed against. Great dif- 
ferences in sentences for similar offenses are generally due 
to the varied personal attitudes of the judges who impose 
the sentences. The way to remedy this is to subject the sen- 
tences to the supervision of a court whose own standard will 
not change. Thus in the report of the council of judges to 
the Secretary of State in 1892 it was said: ‘‘As to sentences, 
the great object is to procure a greater uniformity than exists. 
A series of decisions by one court would, by examples and the 
reasons given for them, tend to secure uniformity. The 
court, should as far as possible, for long periods, consist of 
the same judges. It should be a permanent court.’’ The 
present act, though creating a court of nine judges, provides 
that the court shall be duly constituted if it consists of not 
less than three judges. In fact the court in its sittings gen- 
erally consists of that number. It often happens that the 
court in its successive sittings is composed of entirely differ- 
ent judges. It is doubtful if this can be called a ‘‘ permanent 
court’’ and it is very questionable if uniformity of sentences 
can be secured by a court so constituted. The court, to 


















215 


lessen the effect of individual opinion among its members, laid 
down the rule in Rex v. Sidlow (1908, 1 Cr. App. Cas. 28, 
29), that it ‘‘would not interfere with a sentence unless it 
was apparent that the judge at the trial had proceeded upon 
wrong principles or given undue weight to some of the facts 
proved in evidence. It was not possible to allow appeals, be- 
cause individual members of the court might have inflicted 
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a different sentence, more or less severe.’’ This restricted rule 
makes it difficult for the court to secure uniformity of sen- 
tences. 

As already noted, the act expressly denies the court the 
right to order a new trial. In the case of an appeal against 
conviction the court must either affirm or quash the convic- 
tion. Where it appears on the hearing of an appeal that some 
serious error of law was committed in the trial, the court is 
obliged to quash the conviction even though the evidence at 
the trial strongly indicated the defendant’s guilt. 

The court in a number of cases has expressed a regret that it 
does not have the power to order a new trial in exceptional 
cases. In Rex v. Dyson (1908, 1 Cr. App. Cas. 13, 15), the 
Lord Chief Justice said: ‘‘It was much to be regretted that 
Parliament had not given the court power to order a new trial; 
such a power might only be wanted in a few instances; but 
this is one of them.’’ In Rex v. Joyee (1908, 1 Cr. App. Cas. 
142, 143), the Lord Chief Justice said: ‘‘This ease brings into 
relief how extremely valuable the power in this court to order 
a new trial would be. It would naturally be rarely exercised, 
but without it possibly crimes go unpunished when there has 
been a serious misdirection.’’ In Rex v. Hampshire (1908, 
1 Cr. App. Cas. 212, 213), the Lord Chief Justice said: ‘‘This 
is another case which illustrates the disadvantage under which 
this court labors through not having the power to order a new 
trial.’’ In Rex v. Colelough (1909, 2 Cr. App. Cas. 84, 85), 
Darling, J., said: ‘‘This ease shows what a great advantage it 
would be if this court had the power to order a new trial, for 
it is in such a ease as this that we might consider whether the 
power should be exercised.’’ In Rex v. Stoddart (1909, 2 Cr. 
App. Cas. 217, 245), the Lord Chief Justice in reading the 
written and considered judgment of the court said: ‘‘This 
appeal has brought out in strong relief the absolute neces- 
sity in the interests of justice of this court having the power 
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in exceptional cases to order a new trial. Such a power 
would be rarely exercised; but if there be in any case strong 
evidence upon which the jury, if properly directed, might 
have found a verdict of guilty, in the interests of justice the 
court should have the power to grant a new trial.’’ Again, 
in Rex v. Kams (1910, 4 Cr. App. Cas. 8, 13), the Lord Chief 
Justice said: ‘‘This case brings out in relief the real neces- 
sity in the administration of criminal justice that at times, in 
difficult cases, this court should have the power to order a 
new trial. I have called attention to that because from time to 
time, on rare occasions, it is seen that there are cases in which 
it would be very desirable that there should be further investi- 
gation, not so much for the purpose of clearing up difficulties 
as for the purpose of making it quite clear and plain that an 
innocent person has not been convicted.’’ Finally, in Rex v. 
Bloom (1910, 4 Cr. App. Cas. 30, 35), the Lord Chief Justice 
said: ‘‘In this case we have a strong illustration of what we 
have had to observe many times, viz., the importance that this 
court should have power to order a new trial. It is impossible 
for the court properly to perform its duties without that 
power.”’ 

One who attends the hearing of a criminal appeal in 
England must be impressed by the knowledge which the court 
displays of the record of the trial. It is very evident that be- 
fore the hearing of the appeal the judges have studied and 
considered with the greatest care the shorthand notes and the 
trial judge’s report. In fact, in several instances the judges 
showed greater familiarity with the testimony of the wit- 
nesses at the trial and the summing up of the trial judge than 
the counsel who was arguing the appeal. 

The judgment of the court is generally given immediately 
after the hearing of the appeal. This practice makes for 
speedy justice. If a difficult point of law is involved in the 
appeal, the court will sometimes deliver a written and consid- 
ered judgment. It is advisable that this be done, otherwise 
the carefully considered decisions of the old court for Crown 
cases reserved may be overruled by hasty judgments. 

From the opinions expressed by the judge during the hear- 
ing of appeals and the judgments delivered, one is enabled 
to note several points on which the court has developed a 
definite attitude. Thus the court has discouraged appeals in- 
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volving questions of fact, where the appellant might reason- 
ably have been expected to testify at the trial, but did not. 

On a number of occasions various judges of the court of 
criminal appeal expressed strong disapproval, when it ap- 
peared that the appellant did not set forth his defense before 
the magistrate, but reserved it till the trial. In Rex v. McNair 
(1909, 2 Cr. App. Cas. 2, 4), the Lord Chief Justice said: 
‘If a prisoner is ill-advised enough to say at the police court 
that he will reserve his defense, thereby making it impossible 
for his story to be investigated before trial, it is no ground 
upon which we can interfere with the verdict. For an in- 
nocent man, the sooner his defense is raised the better.’’ 
Again, in Rex v. Maxwell (1909, 2 Crim. App. Cas. 28, 29), 
the Lord Chief Justice said: ‘‘The jury were entitled to con- 
sider adversely to appellant his silence at the police court, and 
the fact that he reserved his defense.’’ 

One of the frequent grounds of appeal is that the trial 
judge wrongly directed the jury. The decisions of the 
court of criminal appeal have resulted in improving the sum- 
mings up of the trial judges, as a large percentage of the con- 
victions quashed were due to improper direction by the judge. 
Now and then the court of appeal will make a strong intend- 
ment in favor of a summing up. Thus in Rex v. Nicholls 
(1908, 1 Cr. App. Cas. 167, 168), Channell, J., said: ‘‘It 
was true the learned judge had omitted to discuss the de- 
fense raised on behalf of appellant in his summing up. But 
if he had adverted to it he might have done so unfavorably. 

The court of criminal appeal has borne in mind the fact 
that the keynote of the criminal appeal act is the securing 
of ‘‘substantial justice.’’ The court has not laid stress on 
technicalities either for or against the appellant. Thus, in 
some instances, counsel have been permitted to argue points 
not set forth in the notice of appeal, and on the other hand, 
in considering appeals against conviction the court has looked 
at the case as a whole and considered it upon its merits. In 
the hearing of the appeal of Rex v. Jackson (1910, 5 Cr. 
App. Cas. 22), it was shown that when the case for the 
prosecution was closed at the trial there was no evidence upon 
which a conviction could be supported. The chairman was 
not asked to take the case from the jury, but the prisoner put 
witnesses on the stand, and testified himself. From this 








218 


testimony it clearly appeared that the prisoner was guilty, 
and the jury convicted. At the hearing of the appeal counsel 
for the appellant argued that the chairman should not have 
left the case to the jury. The court of appeal said that, as 
the point was not made at the trial, they would look at the 
case as a whole and from that it appeared that the appellant 
was guilty, hence the conviction ought to be affirmed. The 
Lord Chief Justice said: ‘‘On the point of miscarriage of 
justice we are entitled to look at the facts as a whole.’’ The 
general attitude of the court can best be expressed in the 
words of the Lord Chief Justice in Rex v. Stoddart (1909, 
2 Cr. App. Cas. 217, 246): ‘‘This court sits here to admin- 
ister justice and to deal with valid objections to matters 
which may have led to miscarriage of justice.’’ 

The detailed results, compiled from the official reports of 
the work of the court of criminal appeal from its first sitting 
on May 15, 1908, to July 4, 1910, are as follows: Applica- 
tions for leave to appeal and appeals from the order of a 
single judge refusing leave to appeal, 194. Of these 41 were 
granted and 153 were dismissed. Appeals against convic- 
tion, 217. The court quashed 62 convictions and affirmed 155. 
There were 128 appeals against sentence. Sixty-one sen- 
tences were reduced, 1 was increased, 5 were quashed, and 61 
were affirmed. There were 19 petitions to call further evi- 
dence, of which 8 were granted and 11 refused. In one ease 
the court adjudged the applicant ‘‘guilty, but insane.’’ 


XIX. 
RECOMMENDATIONS. 


As a result of the study of the English criminal proce- 
dure we make the following recommendations: 


1. All objections to the indictment should be made before 
evdence is heard, and errors in matter of form amended at 
once. 

2. The prosecuting attorney and counsel for the defense 
should before trial consider and discuss the qualifications of 
the individual members of the jury panel and agree to the 
dismissal of anyone clearly incompetent to be a juror. 

3. The voir dire should be limited to the asking of ques- 
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tions strongly tending to show incompetency or bias in the 
present trial. 

4. All prisoners on trial upon indictment, who are unable 
to employ counsel, should be furnished with legal assistance 
throughout the trial, including the arraignment. 

5. The prosecuting attorney, instead of being a partisan, 
should investigate the case from a nonpartisan standpoint, 
and should make an impartial presentation of the evidence 
to the jury. 

6. The fee system, wherever it exists, for the compensa- 
tion of prosecuting attorneys, should be abolished. 

7. Counsel for the prisoner should defend him by endeav- 
oring to disprove his guilt, and never by injecting error in 
the record. 

8. The trial judge should not be a mere presiding officer, 
but should take an active and controlling part in the trial. 
He should restrict counsel to the asking of relevant ques- 
tions. He should promptly overrule and discourage techni- 
cal objections. He should never permit counsel to intimidate 
or improperly to confuse a witness. He should sum up the 
evidence to the jury and direct them as to the law applicable 
thereto. 

9. New trial should never be granted for technical errors, 
but only to prevent miscarriage of justice. 

10. Prosecutions for minor offenses, where the accused is 
not likely to evade the hearing, should be begun by summons, 
as in civil cases. 

JoHN D. Lawson, 
Epwin R. Keepy. 
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STATEMENTS OF AN ENGLISH JUDGE, AN ENGLISH MASTER, AND 
AN ENGLISH BARRISTER IN REGARD TO CiIviL PROCEDURE AND 
ADMINISTRATION IN THE ENGLISH HIGH CouRT, MADE at 
THE REQUEST OF Hon. JosepH H. CHOATE, AMERICAN AM- 
BASSADOR, IN 1903, FoR THE INFORMATION OF THE NEw YorK 
COMMISSION ON THE Law’s DELAYS APPOINTED BY THE GOV- 
ERNOR OF NEW YORK, AND HERE REPRINTED FROM THE RE- 
PORT OF THAT COMMISSION, (NEW YORK SENATE DOCUMENT 
No. 21 or 1904). 


EXTRACT FROM THE REPORT OF THE NEW YORK COMMISSION. 


‘‘To enable us to form a proper estimate of the efficiency 
of our own courts as compared with those of other large cities 
of the world where the English common law is administered, 
we have collected statistics and made inquiries regarding 
the English courts and the courts of Philadelphia, St. Louis, 
and several other American cities. The statistics in regard 
to the work of the English courts are of especial value and 
interest for the reason that the English courts, which were 
formerly the most dilatory in the world, have become in re- 
cent years the most expeditious. The information in regard 
to them was obtained through the courtesy of Ambassador 
Choate, to whom the Commission wrote in February, 1902, 
asking him to procure from the highest authority in England 
answers to a list of questions prepared by its counsel, which 
was submitted by Ambassador Choate to Mr. Justice Bigham 
of the High Court of Justice, who in turn sent the list of 
questions to John Macdonnell, Esq., master of the Supreme 
Court and compiler of the Judicial Statistics of England and 
Wales. He prepared written answers to the same which 
were duly returned to the Commission through Ambassador 
Choate, together with other valuable correspondence, includ- 
ing the careful letters written by Mr. Justice Bigham and 
Newton Crane, Esq., an eminent English lawyer, who former- 
ly practiced law at this bar in relation to the questions sub- 
mitted; and also including the printed Judicial Statistics of 
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England and Wales for the year 1900, and several works on 
English Practice and Procedure.”’ 


QUESTIONS. 
SUGGESTED IN MR. HAYES’ LETTER TO AMBASSADOR CHOATE. 
lst. How many eases are tried in the various branches 

or divisions of the High Court of Justice in the course of 
a year, and the judicial force employed in disposing of 
them ? 
2d. How long does it take to bring a jury case and how 
long an equity case to trial after issue joined; and how does 
the volume of litigation compare with our own, as indicated 
by the general calendars of the Courts? 

3d. Are there any features of the calendar practice of 
these Courts which we may adopt with advantage? 

4th. How extensive is the judicial business transacted by 
the County Courts, and Courts other than the High? 

5th. How valuable a Court is the Commercial Court of 

London, and how much business does it transact a year, and 

would a similar Court have a place in our system of Courts? 
6th. What is the English system of disposing of contested 

accounts which are the subject of compulsory references un- 
der our system ? 
7th. How does the English Appellate system in the Civil 

Courts compare with our own as to the volume of business 

and the expedition with which it is disposed of ? 


LETTER OF Mr. Justice Bigham (Now Lorp MERSEy) 


22 Grosvenor Puace, 8. W., March 31, 1903. 

My Dear Mr. Cuoate. In answer to your request that I 

should state the means taken in our Courts of Law for secur- 

ing the speedy trial of actions, it occurs to me that the fol- 
lowing observations may be of importance: 


1. Immediately upon the issue of a writ, it is competent 
for either party to take out a ‘‘summons for directions’’ 
(popularly called an omnibus summons), which he serves 
on his opponent. It is returnable in four days and is heard 
before an official of the Court—a ‘‘master’’ if in London—a 
registrar if in the provinces. The parties state the nature 
of the claim and of the defence and thereupon the master 
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decides a number of questions as to the course the litigation 
is to take up to trial vide licet whether there shall be any and 
if so what pleadings, whether there shall be interrogatories 
administered, what the mode of trial is to be, whether with 
or without a jury; when the trial shall take place, whether in 
London or in cireuit. I send you herewith a blank form of 
these summonses so that you may see their scope. This sum- 
mons is still a novelty in our procedure; it was introduced 
for the purpose of shortening the steps to trial and it has 
been found of use. 

2. If the action is for debt or liquidated demand, e. g., for 
goods or for money lent or money due or a bill of exchange 
or on a covenant, the plaintiff may immediately after appear- 
ance to the writ issue a ‘‘summons for judgment.’’ He veri- 
fies his cause of action by a formal affidavit and the defen- 
dant must thereupon state (also on affidavit) what the na- 
ture of his defense is. This summons also comes before the 
master. If he thinks there is clearly no defence he gives the 
plaintiff leave to sign judgment; and there is an end of the 
action (subject, however, to a right of appeal as to whether 
he has exercised his diseretion properly). If he thinks there 
is probably no defence and that the claim involves no very 
long examination he places the action in what is called the 
Short Cause List, and it comes on for trial within a few days 
before a judge of the High Court sitting in Court. There 
are no pleadings. 

It has been found by experience that this practice keeps 
the general list clear of undefended actions and enables 
plaintiffs to get the judgments to which they are entitled 
without delay and at very little expense. The procedure also 
applies to actions for the recovery of land for nonpayment 
of rent. I send you herewith a form of a summons for judg- 
ment. This summons is authorized by Order 14 of the Proce- 
dure Orders of the High Court and the judgment upon it is 
colloquially called a judgment under Order XIV. I en- 
close a print of Order XIV. 

3. Appeals in interlocutory matters, such as discovering the 
granting of commissions, the furnishing of particulars of 
claim and defence have in recent time been much limited and 
even where the right still exists the appeals are discouraged 
by the Courts: The appellant being required to show that 
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the master or judge from whose order he appeals was clearly 
wrong; it is not enough to show that he has exercised his dis- 
eretion in a manner in which the Court of Appeals might not 
have exercised their discretion if they had been dealing with 
the case in the first instance. 

4. In all actions for damages as distinguished from debt, 
it is competent for a defendant while denying liability to pay 
into Court a sum of money by way of satisfaction. The plain- 
tiff may, if he chooses take out this money and tax his costs 
and so end the litigation. If he says the money is not enough 
he can proceed to trial; but at the trial the jury are not told 
that money has been brought into Court and if plaintiff does 
not recover more than the sum paid in he has to bear all the 
costs of trial. If he recovers less than the sum paid in the 
balance is returned to the defendant. It may of course be and 
indeed it sometimes happens that the defendant succeeds al- 
together upon his denial of liability, and in such case the 
plaintiff gets nothing and is ordered to pay all the costs of 
the action. 

This procedure which is new within the last few years has 
reduced the number of running down cases for trial very 
greatly. Where a reasonable sum is paid into Court a plain- 


‘tiff will not run the serious risk of getting a verdict for a less 


sum at the trial. The rule does not apply to actions for de- 
famation. 

5. Costs are taxed against an unsuccessful party on the 
principle that the successful party should be indemnified in 
respect of all reasonable expenditure. There is no limit. 
This practice had the effect of deterring litigants from bring- 
ing forward flimsy claims and from making sham defenses. 
It makes justice cheap, not dear; the man who gets justice 
has not to pay for it; the cost falls on the man who re- 
sists it. 

Our Courts do not permit their practitioners, barristers or 
solicitors, to have any personal interest in the result of the 
litigation in which they are engaged. We think that there 
are many objections to such a practice, but whether it would 
tend to lengthening the proceedings I am unable to say. I 
confine myself to the statement that we do not permit it. 

7. A large and important part of the work of the High 
Court consists of Commercial causes. During the last few 
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years these causes have been tried in what is called the Com- 
mercial Court. This court is not a tribunal apart from the 
High Court; it has been created by the judges themselves (and 
more particularly by Lord Justice Mathew) and forms a mere 
division of the King’s Bench. Two or three of the High Court 
judges who are supposed to be conversant with commercial 
law undertake the work of this division; and the object which 
they have in view is the rapid disposal of the work by means 
of continuous sittings and the curtailment of all interlocutory 
proceedings. I send you herewith a small book treating of this 
court and its work. So quick are the proceedings that some- 
times a case is begun and tried out in 14 days from the time 
of the writ; but this is exceptional. Frequently pleadings 
are dispensed with—a date for the trial is fixed at once, evi- 
dence is allowed to be given by affidavit or is obtained by ad- 
missions in writing. Documents are scheduled in lists which 
the parties exchange. Nearly all the causes are tried by the 
judge alone, although the parties have a right (seldom exer- 
cised) to demand a jury. A great deal of the expedition se- 
cured in this court is due to the desire of both sides to get to 
trial as soon as possible; good will counts for a great deal, 
and it is seldom that either party is found wilfully delaying 
matters. This court has been of immense service to us and 
has had the effect of recovering a great amount of litigation 
which had previously fallen into the hands of lay arbitrators. 

The foregoing points I think indicate the means taken by 
our courts to keep pace with the work before them. They re- 
late mainly to the practice in the King’s Bench Division. I 
am not well acquainted with the business in the Chancery 
Division or in the Admiralty Court. I know, however, that 
the arrears in these are insignificant. 

If after reading this letter, you think there are other mat- 
ters with which you would like me to deal, I need hardly say 
that I shall be very glad to do so. 

The specific questions put to you by the Law’s Delay Com- 
mission are answered in the accompanying memorandum 
which Master Macdonell, C. B., has kindly prepared. You 
will probably find it of considerable use. The information is 
extracted from the public statistics of the civil work in the 
legal tribunals of England and Wales, a copy of which you 
already have. 
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In conclusion, I wish to state that I have had an interview 
with Mr. Newton Crane, a member of our bar, who at one time 
practiced in the U. 8S. of America. He is familiar with the 
practice in the courts of both our countries, and he has sug- 
gested that it might be worth while to mention one or two 
points connected with the disposal of business by our judges 
when sitting in court. Applications for adjournments for the 
convenience of counsel are seldom granted, a cause must be 
tried when it is reached, or struck out. Challenges of jury- 
men are practically unknown. If a judge’s list is finished be- 
fore the working day is over he takes a case from the list of 
one of the other judges. The arguments of counsel are con- 
fined as far as possible to the issues in the case and judgment 
is almost invariably delivered immediately on the conclusion 
of the arguments. 

Believe me, my dear Mr. Choate, 


Sincerely and respectfully yours, 


(S’g’d.) Joun C. BieHam, 


Judge of the High Court. 
To His Excellency, 


The American Ambassador. 
I return you Mr. Hayes’ letter. 


ANSWERS OF Sir JOHN MAcpONNELL, Kine’s REMEMBRANCER 
AND SENIOR MASTER OF THE SUPREME CouRT AND EDITOR 
OF THE VOLUMES OF ANNUAL CrviL STATISTICS FOR ENG- 
LAND AND WALES 


Before dealing specifically with the questions at pages 6 
and 7 of Mr. Hayes’ letter, it may be stated that answers to 
most of them will be found in the Civil Judicial Statistics for 
1900, a copy of which is sent herewith. The volume for 1900 
is the latest published. The report for 1901 is now passing 
through the press; and a copy of it will be sent when it ap- 
pears. 

It may be added that much information on points akin to 
those as to which questions are asked will be found in the 
introductions to the earlier volumes of these Statistics since 
they were remodelled in 1894. 

(The page references in the answers refer to the Statistics 
of 1900.) 








226 


Question No. 1. 

The answer to the first part of this question is given at 
page 17 of the Report for 1900, where will be found the num- 
ber of proceedings begun and the number of actions heard 
and determined. In 1900 and 1901 the total number heard 
and determined in the High Court was: 




















1900 1901 
STEERS era er ee Nee CENTER NOE 970 862 
King’s Bench Division ... 3,595 3,313 
Probate Actions ......................... 147 163 
Divoree and Matrimonial Suits 000. 574 719 
PE Ae 199 315 
a , 105 109 
Railway and Canal Commissions .... 54 60 

5,644 5,541 


To the second part of the question the answer is: 
6—Judges of the Chancery Division. 
15—Judges of the King’s Bench Division, available for the 
work of London and that of the Cireuits, Civil and 
Criminal. 
2—Judges of the Probate and Divorce Division. 


23—In all. 


II. The answer to this question varies from time to time. 
It differs, it may be added, at certain periods of the year. Thus 
in the case of actions in which issue was joined and which 
were set down just before the Long Vacation the interval be- 
tween setting down and the trial would be longer than usual. 
It would be difficult to name an average. The period varies 
from three to six months, and is, as a rule, nearer the former 
than the latter. As to cases tried on circuit the interval may 
be much shorter—it may be, if the cireuits are near when the 
issue is joined, only a fortnight; or, if ‘‘short notice of trial,’’ 
or ‘‘any notice of trial’’ is allowed, the interval between issue 
joined and trial may be only a few days. 


III. The total volume of litigation is shown in the table 
already referred to at page 17. There were 1,310,680 proceed- 
ings begun, or 4,080 per 100,000 of population in all Courts. 
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IV. An English lawyer is not competent to answer this 
question. But he may mention certain measures which have 
in recent times expedited business. 

(A ) The procedure under Order XIV; i. e. an application 
supported by an affidavit to a Master in Chambers for sum- 
mary judgment in liquidated claims and actions for recovery 
of land. (See Order III, Rule 6, of the Rules of the Supreme 
Court.) If satisfied after hearing the defendant that there is 
no defense the Master may there and then order judgment for 
the plaintiff; or he may give leave to defend unconditionally ; 
or he may give such leave subject to conditions as to pay- 
ments of amount claimed into court, or giving security. He 
may, if there is leave to defend, at once give all directions as 
to pleadings, discovery, inspection, mode of trial, venue and 
other directions necessary for putting the case in train for 
trial. How efficacious is this machinery appears from Table 
XXI, p. 73 and Table XXVIII, p. 84. From the latter it 
appears that out of 30,737 judgments entered for the plaintiff, 
7,264 were summary judgments under Order 14, and that out 
of a total of £7,172,028 for which judgments for plaintiff were 
entered £2,440,298 were so entered under Order 14. 

(B) The Master may give leave to defend. But if he is 
satisfied after hearing the parties that the point in dispute is 
simple, and that the evidence necessary to determine it must 
be short, he may put the case in Order 14 list. In that event, 
the case will come for trial in a few days—say 3 to 10 days— 
and be determined by the judge taking such short causes. 

(C) In the ease of actions of tort the defendant may apply 
to the Master at Chambers on an affidavit stating that the 
plaintiff has ‘‘no visible means of paying the costs of the 
defendant ;’’ and thereupon the Master may make an order 
that, unless the plaintiff shall give security for costs within a 
fixed time, or show that he has a cause of action fit to be prose- 
euted in the High Court, the action shall be remitted to a 
County Court. If the action is remitted, the successful plain- 
tiff will get only costs on the lower scale applicable to such 
courts. 

(D) In the Chaneery Division the originating summons is 
now employed to determine promptly questions arising on the 
construction of wills or other instruments or in the administra- 
tion of estates of deceased persons; questions which were for- 
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merly determined by the slow and cumbrous process of an 
action with pleadings, a trial and other usual incidents. 

(E) Good has been done by the restriction of appeals in 
interlocutory matters by the Judicature Act, 1894, which 
states that no appeal lies from an order allowing an extension 
of time for appealing, or, without the leave of the judge or of 
the Court of Appeals, from an interlocutory order or judg- 
ment, with certain specified exceptions. 

(F) What is known as ‘‘The Summons for Directions’’ 
has lately been introduced with a view to determining, so far 
as possible, on one application at Chambers before Master, all 
matters necessary for or incident to the trial of an action; e. g., 
whether any and what pleadings; discovery; interrogatories, 
mode of trial; venue. Such applications are made in ordin- 
ary actions to a Master. But in cases in the Commercial 
Court all such applications are to the Judge trying commercial 
cases. A characteristic of the practice of this court, which 
aims at simplicity and dispatch, is that affidavits of discovery 
are dispensed with, that in lieu thereof lists of documents are 
exchanged between the parties; and that the judge names a 
day for the hearing of the case. 

(G) By the Judicature Act, 1873, Sec. 49, no appeal is 
allowed as to costs which by law are left to the discretion of 
the Judge, except by leave of the Court or Judge making 
such order. 

(H) A recent change has taken place in regard to costs. 
A taxing board has been formed to which are sent the bills of 
costs of actions in the Chancery and King’s Bench Divisions. 
One of the objects of this is to secure uniformity in taxation 
in all branches of the High Court. Larger powers have also 
been lately vested in the taxing Masters to make such allow- 
ances as will give to the successful party costs which will be 
nearly equivalent to an indemnity. 


V. The answer to the question will be found on page 17; 
the six varieties of Courts last mentioned in that table being 
the courts referred to. It will be noted that by far the greater 
part of the business of the inferior courts is in the County 
Courts. 


VI. The actual amount of the business of the Commercial 
Court is stated in Table XXVI, p. 79. 
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VII. There are three officers known as official referees, who 
dispose of compulsory references. The power of compulsorily 
referring cases is defined by Sec. 14, of the Arbitration Act, 
1889. It can be exercised ‘‘If the cause or matter requires 
any prolonged examination of documents or any scientific or 
local examination which cannot, in the opinion of the court 
or Judge conveniently be made before a jury or conducted 
by the court through its other ordinary officers; or if the ques- 
tion in dispute consists wholly or in part of matters of ac- 
count.’’ At page 22 of the Report will be found a table giv- 
ing information as to the business of the official referees. 


VIII. The volume of appellate business is shown at page 
17. It will be noted that the Judicial Committee is an appel- 
late tribunal, for India and the Colonies, and that appeals 
come to the House of Lords, from Ireland and Scotland as well 
as England and Wales. 

The answer to the second part of the question varies much 
from time to time, and further, according as appeals are final 
or interlocutory. There have of late been some complaints 
as to the delay in hearing final appeals. In 1901 (a year when 
the appellate business was exceptionally congested) the aver- 
age interval between setting down and hearing of appeals from 
final judgments and orders was—Chancery Division, 265 days; 
King’s Bench Division, 238 days. The period for interlo- 
cutory appeals was much shorter. 


Letrer oF T. NEwTon CRANE, Esq. 
1 Essex Court, Tempe, E.C., April 16, 1903. 


Dear Mr. Choate—I have very great pleasure in replying 
to your inquiry as to the methods adopted in this country to 
avoid delay in procedure. Our practice secures results which 
to a lawyer versed in American methods appear to be ideal. 
On the first day of February last a collision occurred in the 
North Sea between the steamships ‘‘Dallington’’ and ‘‘Soco- 
tra.’’ On the 13th of the same month, only twelve days later, 
the Admiralty Court gave judgment in the dispute which en- 
sued as to which ship was to blame, and awarded the owners 
of the ‘‘ Dallington’’ between £4,000 and £5,000 damages. On 
the 2d of May last year, a decree was entered in a divorce 
action, the petition in which was filed on the 9th of the pre- 





230 


ceding month, and in this country no cases are heard with 
more deliberation and more careful scrutiny of evidence than 
those for divorce and judicial separation. These are excep- 
tional instances, but they show what celerity is possible in our 
system of procedure. In the Chancery Division it is practi- 
cally unnecessary to apply for an interim injunction or a 
temporary receiver, as a case is finally heard in from two to 
three weeks after it is ready for trial. In the King’s Bench 
Division a plaintiff may get judgment on a promissory note, 
or on a simple contract for a liquidated amount within a fort- 
night, and in other actions can have a trial before a jury in 
two or three months from the service of his writ. Our Appel- 
late Court is divided into two divisions, one of which hears 
appeals from the King’s Bench and the other from the Chan- 
cery Division. When the Court adjourned last week for the 
Easter Vacation, there was not a single case awaiting hearing 
in one of these Courts, while in the other the judges were 
rapidly overtaking the arrears. 

These results are all the more remarkable when it is re- 
membered that twenty-three judges sitting in London handle 
all the litigation of England and Wales, with a population of 
over thirty-two and a half millions. It is true that the fifteen 
judges of the King’s Bench Division go on circuit and hold 
assizes periodically in all the important towns of the pro- 
vinees, but the Chancery Judges and those of the probate, 
Divorce and Admiralty Division never leave London. Some 
idea of what this means may be realized if the Judges of the 
Supreme Court of New York, in addition to the work of ad- 
ministering the law in New York County, should have imposed 
upon them the litigation of the entire State, and be compelled 
to hear probate and divorce cases from such remote districts 
as Clinton, Franklin, and St. Lawrence Counties, and Ad- 
miralty causes from Buffalo and Oswego, and deal with the 
whole volume of chancery cases from the intermediate areas. 

The English Judges are enabled to thus quickly discharge 
their duties by reason of a system of procedure which, in my 
opinion, has three essential advantages over that embodied 
in the New York Code. 


1. The trial court is relieved of all preliminary and inter- 
locutory work, so that when the case is called for trial the 
judge has nothing to do but to try it. 
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2. The trial judge permits of no continuances or adjourn- 
ments; no time is wasted in technical objections to evidence; 
the verdict is followed by immediate judgment, and in a large 
majority of cases there are no appeals. 

3. The Appellate Courts discourage technicalities, give their 
judgments at the close of the arguments by counsel, and rarely 
remand a case for new trial, the law empowering them to ad- 
minister that justice between the parties, which, if there was 
error below, the circumstances of the case appear to them to 
warrant. 

The preliminary work up to the threshhold of the trial is 
conducted by an efficient staff of Masters. Of these there are 
seven on the King’s Bench, or common law side, of the courts, 
and twelve in the Chancery Division. They must be members 
of the Bar, or solicitors, of over ten years’ standing, and they 
receive £1,500 salary. The position is one of importance and 
dignity and is highly prized. From the time a writ is re- 
turnable until issue is finally joined, the Masters deal with 
the proceedings, and it is impossible to underrate the efficiency, 
celerity and usefulness of their work. If a defendant fails to 
enter an appearance the plaintiff may take his judgment be- 
fore a Master. If the plaintiff is suing for a liquidated sum, 
for a tradesman’s bill, for instance, or upon a promissory 
note, or even for the rent of premises, or the possession of 
land, he may endorse upon his writ the nature and amount of 
his demand. Immediately upon the entry of appearance by 
the defendant, which must be within eight days, the plaintiff 
may take out a summons for judgment, which is returnable 
in four days. This summons is heard by a Master and imme- 
diately disposed of, the evidence being confined to a brief 
affidavit by the plaintiff that the money sued for is due and 
payable and that the defendant has no defense to the action, 
and the affidavit of the defendant stating his defense. If the 
Master is of opinion that the defendant’s affidavit does not 
disclose a meritorious or substantial cause of defense, he at 
once gives judgment for the plaintiff. If he is of opinion that 
the defendant has some answer to the plaintiff’s demand, three 
or four courses are open to him: (a) he may, if the parties 
consent, try the case himself, in which event the hearing will 
be without pleadings and upon oral evidence, in the Master’s 
private room; or (b) he may, whether the parties consent or 
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not, put the case in the ‘‘Short Cause List,’’ to be heard, prob- 
ably during the ensuing week, by a judge in open court, and 
in this case also, without pleadings and upon oral evidence; 
or (c) he may give leave to defend upon the condition that 
the defendant forthwith pay the sum in dispute into court, or 
unconditionally, and in such ease the action will take its usual 
course. 

It will thus be seen that in every instance where a plaintiff 
is suing upon demand of this nature (and in every country 
the bulk of litigation must be of this character) final judg- 
ment may be obtained within from two weeks to a month 
from the date of the service of the writ. 

In all other actions on contract, and in tort, the plaintiff 
is compelled before taking any step in the action, other than 
an application for an injunction, or for a receiver, or the en- 
tering of judgment in default of defense, to take out a ‘‘sum- 
mons for directions.’’ This is returnable within four days 
and is heard by one of the Masters, who has power thereon to 
direct whether or not there shall be pleadings, and the place 
and mode of trial, and also whether there shall be ‘‘ particu- 
lars,’’ admissions, discovery, interrogatories, inspection of 
documents and commission for the examination of witnesses. 
All of these things are open to the application of either party 
and are granted or refused in the discretion of the Master. If 
he directs pleadings he may at any time subsequently, if he is 
of opinion that such pleadings do not sufficiently state what 
the respective parties contention will be at the trial, order 
that particulars be given of any averment. For example, if 
an agreement is alleged he will order that its date be given, 
and whether it was oral or in writing, and if it is oral who it 
is alleged it was made between, and if in writing that the 
document be identified. 

The Master has also power to order each party to make a 
list of all documents in his possession which are material to 
any question in issue in the action, and to permit his opponent 
to inspect and take copies of such documents. This disclosure 
is technically known as ‘‘discovery of documents,’’ and un- 


doubtedly tends to save expense and shorten litigation. The 
Master may, furthermore, order either party to answer on 
oath before the trial certain questions submitted by his op- 
ponent, upon the terms that if the party to whom the inter- 
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rogatories are addressed is the plaintiff, the action be stayed 
until he answers them, or, if defendant, that, in default of 
answering, his defense be struck out. 

Finally the Master has power upon the application of either 
party to strike out the whole or any part of a pleading which 
he deems irrelevant, or he may give leave to enter judgment 
if the defendant by his defense admits the statement of claim. 

The proceedings before the Master are of the simplest kind. 
He sits behind an office table in his room, and the solicitors 
or counsel who appear to support or oppose summons, stand 
before him and argue their points in a conversational tone. 
In this business-like way he gets through 20 or 30 cases in the 
course of a day, and although his decisions may involve sum- 
mary judgments for thousands of pounds, his orders are made 
while the parties are before him, being endorsed upon the 
summons itself. There is an appeal from him to a judge who 
sits in Chambers to hear such appeals, but in the great ma- 
jority of cases the decision of the Master is final. 

There are also other preliminary procedures which enable 
the parties, acting independently of the court, or the Mas- 
ters, to save time and expense at the trial. For example, any 
party may, by notice in writing at any time, not later than 
nine days before trial, call on the party to admit for the pur- 
pose of the cause, any specific documents or facts mentioned 
in the notice. In case the party to whom such notice is ad- 
dressed refuses to make the required admission within six 
days after the service of the notice, he must, whether success- 
ful or not, pay the cost of proving at the trial, the fact which 
he has refused to admit, unless the judge certifies that his re- 
fusal to admit was reasonable. In like manner each party 
is entitled to serve the other with a ‘‘notice to produce’’ at 
the trial, ‘‘all books, papers, letters, copies of letters, and 
other writings and documents’’ in his custody containing any 
entry, memorandum or in minute relating to the matters in 
question in the action. These notices to inspect and to admit 
and to produce, are so generally employed and with such ex- 
cellent results that the great majority of cases, even those of 
an intricate commercial character, are heard without any for- 
mal proof of correspondence or other documents. 

The ground being thus cleared for trial the judge is able 
to proceed at once with the hearing of the first case on his 
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calendar. His time is not wasted with applications or inter- 
locutory motions of any kind. No request to have a case 
stand over, or to go to the next term, merely for the con- 
venience of counsel, would be listened to. The fact that coun- 
sel for the plaintiff or defendant was actually on his feet in 
another court might lead to the case going to the foot of the 
day’s list, but it would not be likely to procure any greater 
indulgence. 

In the conduct of the trial there are three things which 
forcibly impress an American. First, there is no controversy 
over the jury. The examination of the jurors on their voir 
dire is absolutely unknown in England, while many lawyers 
who have been in active practice for twenty years or more, 
have never known a juror to be objected to or excused for 
eause. It not infrequently happens that the same twelve 
jurymen will hear three cases without leaving the box. This 
saving of time will be appreciated by those with whom it is a 
common experience in the United States to have two or three 
hours wasted before a jury is secured. 

In the second place the continual objection to questions, 
and the reiterated command to witnesses not to answer and 
the ensuing wrangle over points of evidence, is never heard 
here. Counsel and the Court are supposed to be familiar with 
the rules of evidence, and the former would not willingly com- 
mit, and the latter would not permit, any infraction of them. 
But there is another and more important reason why our 
courts are rid of this nuisance, and that is that the ‘‘bill of 
exceptions,’’ which in the American courts is the foundation 
for every appeal, has long since become obsolete. All that is 
now required in case of appeal is a simple notice to that effect. 
The only record of the trial below which the Appellate Court 
is supposed to recognize is the trial judge’s notes, although as 
a matter of fact the shorthand transcript is generally relied 
upon. 

Thirdly, the moment the verdict has been returned by the 
jury judgment is delivered. Even if the judge sits without 
a jury, he pursues the same course. unless in exceptional cir- 
cumstances, and then he announces his decision within two or 
three days. 

But what, in my opinion, contributes as much as anything 
to the ease and ecelerity with which justice is administered 
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here, is the exemplary manner in which the Appeal Courts 
get through with their work. In the 34 working weeks of 
last year, the six Lord Justices of Appeal, sitting in two divi- 
sions, heard and disposed of 440 appeals. This is exclusive of 
perhaps 150 applications, ex parte and otherwise, and appeals 
in interlocutory matters. Of the 440 appeals in the list no 
less than 322 were dismissed, while 169 were allowed. But 
in these 169 cases where the judgment of the Court below 
was reversed, only nine were remanded for new trial! The 
Appeal Court thus relieved the Trial Court below of 160 
contentious cases, by doing that justice between the parties 
which by reason of error had not been meted out to them at 
the trial. 

Although it does not come within the scope of this inquiry 
I cannot refrain from mentioning that in the 440 appeals re- 
ferred to judgment was reserved in only 60 cases. In other 
words in about seven out of eight the Appeal Court delivered 
its judgment the moment counsel finished their arguments, 
and in those in which judgment was reserved the opinions 
were delivered in 14 days, on an average. It is unnecessary 
to say that we are entirely free from the nuisance of the 
printed brief prepared by counsel, or the submission to judges 
in any form of notes of cases after the arguments have been 
finished. As a result counsel are freed from this tax upon 
their time, while the judges leave their cases and labors be- 
hind them when they step from the bench at the close of the 
day. 

But, however good the system of procedure in this country, 
it would fail of the admirable results which it now secures, if 
it was not for the capacity, learning, experience and firmness 
of the judges who administer it. The six Lord Justices who 
constitute the Appeal Court had each of them years of experi- 
ence on the Circuit Bench before they were translated to their 
present positions, and before being elevated to the Circuit 
Bench they were leaders of the bar. With hardly an excep- 
tion worthy of consideration, the Circuit Court Judges are, 
as you are aware, selected from those who have had the largest 
and longest experience of trying cases. They do not there- 
fore need to be taught the law, nor how to preserve the dig- 
nity and authority of the bench. 
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I ought, I fear, to apologize for the inordinate length of 
this letter, but I can plead in excuse my very deep interest in 
the subject, and the hope that possibly what I have stated 
as to our system of procedure and how it is administered, 
may assist those who are trying to reform the practice in New 
York. I am sending you by the bearer a copy of our Annual 
Practice. This contains all the rules of procedure, and, in 
addition, a digest of cases relating thereto. I cannot too 
highly recommend a little book by W. Blake Odgers, K. C., on 
**Procedure, Pleading and Practice,’’ published by Stevens 
& Sons. It is written in a popular vein and gives in a most 
entertaining manner a complete description of English prac- 
tice and procedure. 

I am, sincerely yours, 
(Signed) T. Newton CRANE. 


His Excellency, the Hon. Joseph H. Choate. 


Summons Under Order XIV. 
In THE HieH Court oF JUSTICE. 
King’s Bench Division. 
190 , , No. 





Between 
Plaintiff, 
and 


Defendant. 





Upon reading the affidavit of 

Let all parties concerned attend the Masters in Chambers, 
Central Office, Royal Courts of Justice, Strand, London, on 
silliest day the salen 2 gf a eee 





ee noon on the hearing of an appli- 
cation on the part of the plaintiff that —h.. be at liberty 
to sign final judgment in this action against 

for the amount indorsed on the writ, with interest, if any, 
and costs. 














RE OI sciicineiinaaiparednacs OE dei daaernsiiinean 190....... 
This summons was taken out by 
of 
solicitor for 
To 
No. 21.) 


Summons for Directions Pursuant to Order XXX. 
In THE HigH Court oF JUSTICE. 
King’s Bench Division. 
No. if action assigned. 190 . , No. 





Between 
Master No. 
Plaintiff, 
and 


Defendant. 





N. B. The applicant should specifically state in the sum- 
mons what he applies for, and should strike out from the 
print what he does not apply for. 

Let all parties concerned attend the Master in Chambers, 


Royal Courts of Justice, Strand, London, on ~..... day, 
| DT AE pinicitcentnnias tia MN sekcnsttinnensibeniniindion 
o’clock in the ...................... , on the hearing of an application on 


the part of the plaintiff to show cause why an order for direc- 
tions should not be made in this action as follows: 

Pleadings. 

Statement of claim containing full particulars in ........... days. 

Statement of defense containing full particulars in .......... 
days. , 

Reply (if mecessary ) 1c days. 

Admissions. 

Discovery. That after defence delivered the plaintiff and 
defendant do respectively within ten days after service of 
copy receipt for deposit in Court file an affidavit of docu- 


ments. 
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Interrogatories. For leave to interrogate the 
Answers to be filed within ten days. 
Inspection of Documents. 

Inspection of real or 
personal property. 

Commissions. 
Examination of Witnesses. 
Place of Trial. 
Mode of Trial. 
Any other interlocutory 

matter or thing. 
Liberty to apply 
And that costs of this application be costs in the cause. 


ee Se 190... 
This summons is taken out by 
of 
solicitor for 
To 
33 A 


Summons for Directions. (Commercial List.) 
In THE HieH Court oF JUSTICE. 
King’s Bench Division. 
190 No. 


Between 
Plaintiff, 
and 


Defendant. 





Let all parties concerned attend the Judge in Chambers, at 
the Central Office, Royal Courts of Justice, Strand, London, 





ae day the ............ day of 190. 
at 10.30 o’clock in the forenoon on the hearing of an applica- 
tion on the part of the ........ for an order for 





directions, as follows: 


That the action be transferred to the commercial list. 














239 


That points of claim be delivered by the plaintiff in ad 
days. 

That points of defence be delivered by the defendant in 
ee ee days afterwards. 

That lists of documents be exchanged between the parties 
in seven days and inspection be given within three days after- 
wards. 

That the action be tried with (or without) a special jury. 

That the date of trial be fixed for 

That the costs of this application be costs in the cause. 


| iE censinattniiemntionn 190... 
This summons was taken out by 
of 


solicitor for 


To 








| 
j 
‘ 
; 
i] 
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THE RULE COMMITTEE. 


(Reprinted by permission from Rosenbaum’s ‘‘ Rule Making Authority in the 
English Supreme Court.’’) 


CHAPTER III. 
THE RULE COMMITTEE. 


The authority to make rules of procedure is now vested 
in a committee of twelve persons, who include the Lord 
Chancellor, the Lord Chief Justice, the Master of the Rolls, 
the President of the Probate, Divorce and Admiralty Division, 
four other judges of the Supreme Court, two barristers and 
two solicitors (the four last-named being representatives 
of the Bar and of the Law Councils respectively.! In its 
discretion lies the making or amending of all the rules affect- 
ing the sittings of the court, the duties of its officers, pleading, 





1 The Judicature Act, 1875 ($17), left it in the hands of a sort of general 
council of the Bench. But this was found rather vague, so the following 
year, in the Appellate Jurisdiction Act, 1876 (§17), a definite Rule Com- 
mittee of six judges was constituted. Five years later (§19 of the 
Judicature Act, 1881, 44 & 45 Vict., c, 68) the size was increased to eight 
members, including the Lord Chancellor, the Lord Chief Justice, the Master 
of the Rolls, the President of the Probate Divorce and Admiralty division, 
and four judges of the High Court named by the Lord Chancellor. In 1894 
it was thought advisable to add to the Rule Committee a few active 
practitioners which was provided by §4 of the Judicature Act, 1894. That 
Act made the President of the Incorporated Law Society (the association 
of the London solicitors), for the time being, a member of the Committee, 
and empowered the Lord Chancellor to appoint two additional members, 
of whom at least one must be a barrister in practice. This was not 
entirely a success, as the Law Society changes its President annually, so 
that the one solicitor on the committee hardly had a chance to take part 
in its work. The defect was repaired by the Rule Committee Act, 1909 
(9 Edw. VII, ¢. 11), which enacted that the General Council of the Bar 
(as representing the barristers) should choose two of their number to sit 
in the Rule Committee, that the Council of the Incorporated Law Society 
(representing the London Solicitors) should have one member on the 
Committee, and that the Lord Chancellor should appoint a fourth practi- 
tioner, who must be a member of a provincial Law Society (therefore a 
solicitor). Under these provisions, there are at the present time in the 
Rule Committee a King’s Counsel and a junior, to speak for the barristers, 
a London solicitor and a Liverpool solicitor to represent the solicitors. 
They all take an active interest in the Committee’s work. The four judges 
appointed by the Lord Chancellor include one member of the Court of 
Appeal, one member of the Chancery Division, and two from the King’s 
Bench, although such an arrangement is optional with him. 
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practice, procedure, and cost of proceedings therein.2 With- 
in the scope of its authority, rules can be made, amended, or 
repealed as frequently as it considers necessary and the power 
has been freely used. 

The statutes made no stipulation as to the times for its 
meetings or the routine it should observe in its deliberations. 
Its organization is therefore very simple. Its only officer 
is its secretary, who is also the Lord Chancellor’s, a perman- 
ent official in the civil service. Meetings of the full committee 
take place two or three times a year, at the call of the Lord 
Chancellor, and take place in his room at the House of 
Lords or in the rooms of the Lord Chief Justice or the 
Master of the Rolls at the Royal Courts in the Strand. 
Such meetings are as a rule for the purpose of taking definite 
action on some change which has been proposed. It must not 
be supposed however that these are the only occasions on 
which there is any consideration of new rules. It is a char- 
acteristic of the English judges that they are shy of formal 
meetings when friendly discussion can accomplish the same 
ends and before the actual meeting takes place the member 
proposing the change will probably have taiked it over with 
two or three of his colleagues and settled fairly definitely 
the wording of the proposal. Sometimes a full committee 
will depute to a sub-committee the task of considering the 
advisability of a proposed change or settling the form of a 
new rule but this has been done only rarely. Suggestions come 
to the committee in a variety of ways. The persons who 
come to it most frequently with new ideas are the masters 
of the Supreme Court, who come into personal contact with 
all the solicitors and counsel engaged in active litigation. 





2 These are the general terms used in §17 of the Judicature Act, 1875. 
More specific provisions of the Acts, as to the scope of the Committee’s 
authority, will be cited infra. The right of the Committee to make Rules 
for procedure in the Supreme Court is exclusive, with these exceptions: 
(1) Under §15 of the Judicature Act, 1875, the enactments in respect to 
appeals from County Courts may, by Order in Council, be made to apply to 
appeals from other inferior courts of record. This covers the old Borough 
Courts, many of which still survive. (2) Under §18 of the same Act, 
the general Rules of the Supreme Court do not apply to divorce proceedings ; 
they are regulated by the President of the Probate Divorce and Admiralty 
Division, under the powers conferred on him by §53 of the Matrimonial 
Causes Act, 1857 (20 & 21 Vict., c. 85). (3) Certain statutes confer the 
power to make rules for their legal enforcement upon the Lord Chancellor 
in concurrence with other named officials or bodies in the public service; 
such are the court funds Acts, for which see note 20, Chap. II, supra, 
the Solicitor’s Remuneration Act, 1881 (44 & 45 Vict., c. 44), etc. 
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They are officers most intimate with the operation of the 
court’s practice, as it is their duty to stand guard over 
the steps taken in each action and see that the game is 
fairly played. It has recently been suggested that there 
should be a master on the Rule Committee. What happens 
in such a case is that the masters have talked the matter 
over in one of the monthly meetings they hold, and threshed 
it out carefully. If the suggestion survives that ordeal, the 
master who made it will frame a tentative draft of a new 
rule embodying it and will make a personal call on one of 
the judges with it. All the judges and masters are in the 
same building, so this is not a difficult business; the Master 
of the Rolls seems to be the judge who is usually approached 
by the masters, but that is a purely personal matter. If 
the judge considers the suggestion a useful one he will 
probably obtain the opinion of one or two of the other judges 
upon it, and then reserve it for the next meeting of the 
committee. Or, if it is a subject of immediate importance he 
will communicate it to the Lord Chancellor, who will then 
call a meeting of the full committee for the eariest con- 
venient date. Not infrequently, suggestions come from the 
great body of the practitioners themselves. A number of 
solicitors may have encountered the same difficulty in respect 
to some point of practice. They have the subject brought up 
at a meeting of the Council of the Law Society; if some 
definite possibility of remedy emerges from the discussion, 
the Council will request its member to submit it to the whole 
committee in the shape of a new rule or an amendment. 
So also the General Council of the Bar, acting for the other 
branch of the profession, can speak through the two barristers 
it has on the committee. The Bar Council is not as active, 
in this connection, as that of the solictors, probably because 
the details of procedure do not trouble the barrister so much 
as they do his professional client; it is the solicitor who must 
placate the irate layman when rules stand in his way. On 
oceasion, other legal bodies or officers, such as provincial 
Law Societies, or the Public Trustee, may make recommenda- 
tions based on personal experience. The Lord Chancellor’s 
Permanent Secretary is the channel through which the gen- 
eral public are invited to send complaints and suggestions. 
In every case, the final decision as to whether or not action 
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is necessary rests entirely with the committee, which is not 
hampered in its consideration of the facts by statutory regu- 
lations of any kind. To pass a rule the votes of at least five 
members of the committee are necessary, of whom the Lord 
Chancellor must be one, so that he has a practical right of 
veto upon the exercise of this power.® 

When the conclusion is reached that a change of any kind 
is needed, the committee is, however, obliged to publish due 
notice of it in the Gazette.4 It usually publishes the full 
text of the draft rules, of which printed copies may be 
obtained of the official printer at a fixed price per folio, by 
any public body.5 The legal journals invariably publish 
such drafts also, with comment upon them. Interested parties 
then have forty days within which to send to the committee 
criticisms of the draft rules, or fresh suggestions. These 
must be considered by the committee, and forty days after 
the first publication it may issue the new rule or rules, 
either in their original form or as altered,® and the rules are 
then considered ‘‘made.’’ They go into effect either at once, 
or at a specific future time stated in the committee’s resolu- 
tion,? and are then as binding upon the profession and upon 
parties as though they were part of an Act of Parliament. 
Parliament has reserved to itself a right of veto upon such 
rules. Within forty days after they are ‘‘made,’’ the new 
rules must be laid by the committee before both Houses of 











% Under §19 of the Act of 1881. See Dr. Heinrich B. Gerland: Die 
Englische Gerichtsverfassung (Leipsig, 1910) p. 288: “Das Rule Committee 
hat den Entwurf der Rules aufzustellen, hat also das Initiativrecht. Der 
Entwurf bedarf zu seiner Fertigstellung stets der Zustimmung des Lord 
Chancellor, der also insofern ein unbedingtes Vetorecht hat.” 

* §1 (1) of the Rules Publication Act, 1893 (56 & 57 Vict., c. 66). 

5 §1 (2) of the Rules Publication Act, 1893. 

® Alterations in the original draft are, of course, entirely discretionary 
with the committee. It takes advantage of this preliminary publication 
to hear expressions of opinion, and not infrequently does change its original 
draft. The new Poor Persons Rules (which regulate actions brought in 
forma pauperis) have been altered and postponed several times as a result 
of adverse criticism upon their first publication. 

7 As allowed by §1 (2) of the Act of 1893. The usual custom is to pass 
the Rules near the end of one “sittings,” to come into operation at the 
beginning of the next. The year is divided by Rule of Court (Order LXIII, 
Rule 1) into four Sittings and a Long Vacation, as follows: 

Hilary Sittings: January 11 to the Wednesday before Easter. 

Easter Sittings: Tuesday after Easter Week to the Friday before White 
Sunday. 

Trinity Sittings: Tuesday after Whitsun Week to July 31. 

Long Vacation: August 1 to October 11. 

Michaelmas Sittings: October 12 to December 21. 
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Parliament. If, thereupon, within the next forty days, 
either House passes an address to the Crown requesting that 
the rules or any of them be annulled, the Privy Council may 
make an Order in Council annulling them,® without prejudice 
to proceedings that have, meanwhile, been taken under them. 
Otherwise they stand as made. 

With the admirable foresight of the Judicature Acts, there 
is a further provision that in any case of urgency, the com- 
mittee may make rules to take effect at once, without the 
requirement of forty days’ prior publication. These, how- 
ever, must be merely provisional rules, to stand only until 
the committee is able to promulgate final rules through the 
regular channels.!° 

Although its powers are wide, the scope of the committee’s 
authority is fairly well defined and delimited by the Judica- 
ture Acts. There are certain bounds beyond which it may 
not go, and certain roads which it is obliged to follow. But 
the territory assigned to it is a large one, and it should be 
of interest to American lawyers to note how much less ham- 
pered it is by statute than are the somewhat similar informal 
committees of judges who, in America, exercise what dis- 
eretionary power there is in the Bench to make its rules. 

In two very broad sections are contained the bulk of the 
committee’s duties. The first is: 


‘‘The jurisdiction [of the Supreme Court] shall be exer- 
cised (so far as regards procedure and practice) in the man- 
ner provided by this Act, or by such Rules and Orders of 
Court as may be made pursuant to this Act,’’!! 


and the second reads: 


‘‘Rules of Court may be made for regulating the pleading, 
practice and procedure in the [Supreme] Court, and, gen- 
erally, for regulating any matters relating to the practice 


? 


and procedure therein.’’!* 


These are flanked on either side by an array of provisions 
which expressly enumerate some of these general powers. 





8 § 25 of the Judicature Act, 1875. 

® It is eloquent of the care with which the committee does its work, that 
there seems to be no instance in which Parliament has exerted this right. 

10 § 2 of the Rules Publication Act, 1893. This power has been exercised 
some half-dozen times. 

1 $23 of the Judicature Act, 1873. 

122 §17 (2) and (3) of the Judicature Act, 1875. 
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First are the sections relating to certain statutes; the old 
court rules under which a number of statutes were adminis- 
tered are made subject to alteration by the committee!’; any 
rules of procedure actually laid down in statutes passed prior 
to 1875 are subject to be modified by the committee, so as 
to fit in with the new rules!*; the committee may make new 
rules for the proper carrying out of any statutes passed after 
1875 which impose new duties upon the court!5; and there 
is a saving clause that all old procedure not affected by the 
new rules is to remain in foree.1® Then follow two sections 
relating to inferior courts; the committee may regulate pro- 
cedure on appeals from inferior courts to the High Court!7; 
and its concurrence must be obtained to any rules made for 
the practice and procedure in inferior courts.18 The very 





148 §5 of the Judicature Act, 1894 (57 & 58 Vict., c. 16). A schedule to 
the Act applies this power specifically to the Vexatious Suits Act, 1697, 
the Transfer of Stock Act, 1800, the Courts Funds Act, 1829, the Civil 
Procedure Act, 1833, the Judgments Acts, 1838 and 1840, the Court of 
Chancery Act, 1841, the Common Law Procedure Acts, 1852 and 1860, 
the Lis Pendens Act, 1867, and the Partition Act, 1868. 

14 § 24 of the Judicature Act, 1875. Rules made under the Juries Act, 1870, 
appear in Statutory Rules and Orders, 1903, vol. 12, p. 674 

1% § 22 of the Judicature Act, 1879. Such power is expressly included in 
the Settled Estates Act, 1877 (40 & 41 Vict., c. 18, s. 42); the Bills of Sale 
Acts, 1878 and 1882 (41 & 42 Vict., c. 31, s. 21, and 45 & 46 Vict., c. 43); 
the Parliamentary and Municipal Registration Act, 1878 (41 & 42 Vict., 
c. 26, s. 39) ; the Statute Law Revision and Civil Procedure Act, 1881 (44 & 
45 Vict., c. 59, s. 6) ; the Settled Land Act, 1882 (45 & 46 Vict., c. 38, s. 46) ; 
the Conveyancing Act, 1882 (45 & 46 Vict., c. 39, s. 2, 5); the Guardianship 
of Infants Act, 1886 (49 & 50 Vict., c. 27, s. 11); the Local Government 
Acts, 1888 and 1894 (51 & 52 Vict., c. 41, s. 29 and s. 89; 56 & 57 Vict., c. 
73, s. 70) ; the Statute Law Revision Act, 1888 (51 & 52 Vict., c. 57, s. 1, 2); 
the Charitable Trusts (Recovery) Act, 1891 (54 & 55 Vict., c. 17, s. 6); the 
Mail Ships Acts, 1891 and 1902 (54 & 55 Vict., c. 31, s. 3, 8; 2 Edw. VII, 
c. 36); the Finance Act, 1894 (57 & 58 Vict., c. 30, s. 10); the Merchant 
Shipping Act, 1894 (57 & 58 Vict., c. 60); the West Riding of Yorkshire 
Rivers Act, 1894 (57 & 58 Vict., c. 166, s. 14, 4); the Life Assurance Com- 
panies (Payment into Court) Act, 1896 (59 & 60 Vict., c. 8, s. 3); the Judi- 
cial Trustees Act, 1896 (59 & 60 Vict., c. 35, s. 4); the Special Juries Act, 
1898 (61 & 62 Vict., c. 6, s. 1, 2); the London Government Act, 1899 (62 
& 63 Vict., c. 14, s. 29); the Open Spaces Act, 1906 (6 Edw. VII, c. 25, 
s. 4, 3); the Merchant Shipping Act, 1906 (6 Edw. VII, c. 48, s. 68); and 
the Finance (1909-10) Act, 1910 (10 Edw. VII, c. 8, gs. 33, 4). The Rules 
made under these Acts are either incorporated into the main body of the 
Rules of 1883 (which are now in force, as amended from time to time), or 
published as separate appendices. The full list is given to illustrate how 
frequently the Rule Committee is called on in this way. In the case of 
technical statutes, it is usually assisted by the appropriate Government de- 
partment. See Chapter XIII. 

16 § 21 of the Judicature Act, 1875. 

17 § 23 of the Judicature Act, 1884. 

18 § 24 of the Judicature Act, 1884. Rules of the County Courts are pre- 
pared, in the first instance, by a committee of five judges, under the County 
Courts Act, 1888 (51 & 52 Vict., c. 43, s. 164) ; Rules for the other inferior 
courts of record (the Borough and Hundred Courts) are prepared by the judge 
of each court. 
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important matter of practice on appeals from the High Court 
to the Court of Appeal is completely in the committee’s 
control,!® as is the equally important one of costs,?° although 
in respect to costs there is further stipulation that they shall, 
subject to the rules, be entirely in the discretion of the trial 
judge, who ‘‘shall have full power to determine by whom and 
to what extent such costs are to be paid.’’*! The power to 
make rules includes the useful one of prescribing forms, and 
many needless explanations are saved by the setting out of 
numerous forms in appendices to the rules.22. The Rule Com- 
mittee is then empowered to settle the details about the vaca- 
tions and sittings,?* the distribution of work among the divi- 
sions and judges,** and the character of the proceedings to be 
taken in District Registries.2> Finally, the general powers 
conclude with some suggestions as to methods by which to 
facilitate the trial of issues of fact ; the rules may provide for 
official or special references,?* or for arbitrations,?7 and pre- 
scribe all the procedure to be followed before such referees 
and arbitrators** ; they may confer upon a master the powers 
of a judge under the Arbitration Act,?® and they may allow 








19 § 19 of the Judicature Act, 1873: “Appeals may be taken sub- 
ject to such Rules and Orders of Court for regulating the terms and conditions 
e e as may be made.” 

2 §17 (3) of the Judicature Act, 1875. 

2 §5 of the Judicature Act, 1890. Costs, in England, differ from costs as 
usually understood in Pennsylvania in two particulars. First, they include 
the charges of solicitor and counsel; second, they are itemized to show the 
charge made for every separate act done, pleading drawn or paper copied. 
It is therefore a material penalty if a party is obliged to pay the costs of any 
particular step in the action in which he has been remiss. Even though a 
winning party may obtain the general costs of the action from his defeated 
opponent, he may himself be ordered by the judge to pay any costs which have 
been unnecessarily incurred—for instance, by forcing his opponent to call 
witnesses to prove a fact which might just as well have been admitted on the 
record. Solicitors are sometimes ordered to pay costs out of their own pock- 
ets, if it appears they incurred them in bad faith, simply to increase the bill. 

22 §100 of the Judicature Act, 1873. The forms given include writs of 
summons, entries of appearance, indorsements on writs, notices, affidavits, 
interrogatories, admissions, statements of claim, defences, counterclaims, re- 
plies, judgments, praecipes and writs for executions, subpoenas, summonses 
and orders for interlocutory applications, bonds, accounts, and general forms 
for various aspects of chancery and probate business and taxation of costs. 

23 § § 26 and 27 of the Judicature Act, 1873. 

% §§ 33 and 36 of the Judicature Act, 1873. 

25 § § 64, 65 and 66 of the Judicature Act, 1873. They may also prescribe 
what records and documents should be kept in District Registries. See note 
18, Chap. II, supra 

2 §13 of the Arbitration Act, 1889 (52 & 53 Vict., c. 49); § 57 of the 
Judicature Act of 1873. See notes 23 and 26, Chap. II, supra. 

277 § 14 of the Arbitration Act, 1889. 

2 § 15 of the Arbitration Act, 1889. 

2@ § 21 of the Arbitration Act, 1889. 
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courts to call in assessors with whose assistance difficult issues 
of fact may be tried.3° 

These general powers were, to a slight extent only, cut 
down by certain specific provisions in the Acts, which were 
necessary principally to define the new double jurisdiction, 
legal and equitable, and because of the creation of such alto- 
gether new judicial bodies as the Court of Appeal and the 
Divisional Courts. Full recognition of all rights and liabilities 
and granting of all remedies, both legal and equitable, are 
dictated in the keystone section of the Act of 1873,3! and 
the following section of the Act makes the equity procedure 
supersede that of the common law in certain actions where 
they had conflicted.32, As to the Court of Appeal, it is laid 
down that interlocutory orders may be made by a single 
judge,’ that motions for new High Court trials must be made 
in that court and heard by three judges,34 and what matters 
are appealable, with and without leave.35 Then it is enacted 
that appeals to the High Court from inferior courts should 
be heard by Divisional Courts,3* that Divisional Courts may 
not be appealed from without their leave,37 and that points 
of law may be reserved by High Court judges for argument 
before or consideration by a Divisional Court.*® These mat- 
ters are partly jurisdictional, but are mentioned here because 
of their bearing on procedure. 





% §56 of the Judicature Act, 1873. This is done in most Admiralty cases, 
which are heard by a judge and two retired sea-captains—a picturesque tri- 
bunal. 

| § 24 of the Judicature Act, 1873. 

2 § 25 of the Judicature Act, 1873. Subsection 8 allows the court to issue 
a mandamus, grant an injunction or appoint a receiver, by an interlocutory 
order, in any case where it appears “just or convenient.” 

3% § 52 of the Judicature Act, 1873. 

* §1 of the Judicature Act, 1890. But by consent of the parties, they may, 
under § 1 of the Judicature Act, 1899, be heard by two judges. 

3% No order made by consent, or as to costs (§ 49 of the Judicature Act, 
1873) and no interlocutory order (§ 1 of the Judicature Act, 1894) may be 
appealed from without leave (except in certain cases enumerated in the sec- 
tion). All practice points go to the Court of Appeal, which may give leave to 
appeal from an interlocutory order even after the judge below has refused it. 
The practice on applications for leave to appeal is defined in an Order of 
Court. 

*® §1 of the Judicature Act, 1894. 

37 § 45 of the Judicature Act, 1873. 

% §46 of the Judicature Act, 1873. But this is subject to the right of 
every party in a jury trial, under § 22 of the Judicature Act, 1875, to have 
rulings on the evidence admissible, and a direction to the jury based thereon, 
so that exceptions may be taken on the ground of an improper charge. It 
should be added that a motion for a new trial based on such exceptions is 
treated with suspicion, unless they affect the substantial merits of the case. 
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More specific restraint is put on the Rule Committee by 
three prohibitions and a few definite rules embodied in the 
statutes. The former are: First, that the old ‘‘common 
injunction’’ may no longer stay a proceeding in any division 
of the court®®; second, that the rules do not apply to divorce 
proceedings*®; and last, but most important, that the rules 
may not alter the established rules of evidence in jury trials, 
or do away with oral examination of witnesses, or completely 
abolish the jury.*! Seattered here and there through the Acts 
will be found the following specific rules, which were, for 
various reasons, fixed beyond the Rule Committee’s reach: 
A plaintiff may assign his action to any division he thinks 
proper, and all interlocutory steps must be taken in that 
division*? ; every matter commenced in the Chancery Division 
must be assigned to a particular judge**; all trials shall be, 
as far as possible, before a single judge, and all applications 
between trial and final judgment must be made to him**; a 
judge may hear causes for any other judge in his own division 
without the necessity of a formal transfer*®; and provision 
must be made for the hearing of all such applications as 
require to be promptly heard in London during vacation.*® 

To these must be added the one section which contains 
practically all the authors of the Judicature Acts thought 
necessary to insert in the statutes on the burning question of 





39 § 24 (5) of the Judicature Act, 1873, does away with this veteran scan- 
dal of the law courts, by allowing equitable matters which formerly would 
have been ground for the injunction to be pleaded in defence. A party may 
still, however, move for a stay on proper grounds. 

@ Under §18 of the Judicature Act, 1875, the President of the Probate 
Divorce and Admiralty Division retains the power to make rules for divorce 
proceedings, conferred by the Matrimonial Causes Act, 1857. 

41 § 20 of the Judicature Act, 1875. But an exception to this was made by 
§ 3 of the Judicature Act, 1894, which allowed the means and mode of proving 
facts to be regulated by Rules of Court (1) in any proceeding for the dis- 
tribution of property, and (2) in any interlocutory application in a pending 
cause. 

@ $11 of the Judicature Act, 1875. But this is to be read together with 
§ 34 of the Judicature Act, 1873; see notes 9 and 10, Chap. II, supra. 

43 § 42 of the Judicature Act, 1873. The plaintiff marks his writ (or other 
paper commencing proceedings) “Chancery Division,” or ‘‘King’s Bench Divi- 
sion,” which is the assignment to a Division. If it is Chancery, the writ clerk 
who stamps the writ assigns the matter to one of the six judges, according to 
a rota. That judge then has personal charge (through his own set of clerks) 
of all matters connected with that proceeding. The plaintiff cannot make his 
choice of a judge, as he can of a Division. 

4 §17 of the Appellate Jurisdiction Act, 1876. 

* §6 of the Judicature Act, 1884. 

# §28 of the Judicature Act, 1878. Two judges are always designated to 
hear such applications. 
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pleading,*? the same section that blew up the last dike that 
stood between the waters of equity and law. Its command to 
every judge of the court to take cognizance of all rights 
and liabilities, both legal and equitable, and to terminate 
the whole controversy between the parties in one action is 
the inspiration of the new pleading which has been created 
by the rules. The greatest liberality as to joinder of parties 
and of causes of action, as to amendment, counterclaim,*® 
discovery, execution and a dozen other matters, has been 
displayed in the exercise of the duty here imposed. 

This completes the list. As has been stated, the restraints 
on the Rule Committee’s powers are few. The Judicature 
Acts are in no sense a code of practice, and only in a general 
way a code of court organization. But they contain general 
principles within which it is possible to exercise the widest 
discretion. Not to leave that discretion entirely at sea, the 
Act of 1875 carried with it, in a schedule, a model set of 
rules,*® which were recommended for adoption, but were made 
wholly subject to alteration and amendment at the committee’s 
will. A brief inspection of these rules (though they have been 
greatly altered since) will convey in a conerete way how very 
large a power was entrusted to the committee’s expert hands. 





47 § 24 of the Judicature Act, 1873. 
4 § Subsection 3 of § 24 is specific on the subject of counterclaim. It reads: 
é Every judge . . . shall have power to grant to any defendant 
all such relief against any plaintiff or petitioner as . . . said judge might 
have granted in any suit instituted for that purpose by the same defendant 
against the same plaintiff or petitioner.’’ The subsection goes on, to bring 
into existence an entirely new weapon for the pleader—the “third party pro- 


“ 


cedure,” which enables a defendant to obtain “all such relief . . . con- 
nected with the original subject of the cause . . Claimed against any 
other person, whether already a party to the same cause or not, . . . as 


might properly have been granted against such person if he had been made 
defendant to a cause duly instituted by the defendant for the like purpose.” 
The Rules drawn under this last power limit the right to cases where “a 
defendant claims to be entitled to contribution or indemnity over against any 
person not a party to thé action,” but the device is frequently made use of. 
# The schedule to Lord Selborne’s Act of 1873, contained 58 Rules in- 
tended to serve the same purpose, and in the summer of 1874 the judges issued 
a complete set of Rules based on that schedule. But Lord Cairns’ Act post- 
poned the operation of the former Act from November 1, 1874, to November 1, 
1875. The schedule of Rules in the new Act of 1875, was a consolidation of 
the original schedule of 1873 and the subsequent Rules of 1874, with some 
changes and additions. As the former rules were repealed before they went 
into effect, it will be sufficient to examine them in the form in which they 
appear in the schedule of 1875 (L. R., Statutes, 1875, p. 778 et seq.). 
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MASTERS: THE TIME SAVERS 


(Reprinted by permission from Leaming’s “A Philadelphia Lawyer 
in the London Courts.” ) 


CHAPTER X. 
MASTERS: THE TIME SAVERS. 
CuRRENT HEearIncs—Minor Issues THRESHED Out. 


The numerous motions and interlocutory applications, sup- 
ported by affidavits and urged by argument, which consume 
so much of the time of an American court, are disposed of in 
England by Masters—competent barristers appointed by the 
Courts, who are paid salaries of about £3,000 a year. 

At a certain hour the Master takes his seat at a desk with 
a printed list of ‘‘applications without counsel’’ or ‘‘applica- 
tions with counsel.’’ He nods to the uniformed officer at the 
door who admits the solicitors engaged in the cause which 
happens to be first on the list of cases ‘‘without counsel.”’ 
The solicitors stand before the Master with a shelf upon 
which to rest books or papers; one side then states its demand 
and the other its objection in the briefest and most direct 
manner. The Master’s immediate oral decision, accompanied 
by imposition of the costs and a few scratches of his pen 
on the back of the summons, indicates to the officer the open- 
ing of the door to admit the next case. By actual count 
twenty-seven cases may thus be disposed of in one hour and 
thirty-two minutes—an average of a little more than three 
minutes each. Of course there is a right of appeal, which, 
however, is rarely exercised. 

As the door opens two solicitors hurry in. There are no 
salutations nor introductory remarks and the business pro- 
ceeds abruptly : 

Plaintiff’s solicitor: ‘‘Master, we claim £50 judgment for 
rent.’’ 

Master to defendant’s solicitor: ‘‘Do you admit the amount ?’’ 

Defendant’s solicitor: ‘‘Yes, but we claim a set-off.’’ 
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Master: (endorsing a few words on the summons) ‘‘Judg- 
ment for rent £50 with stay of execution until counter 
claim is tried.’’ 

Defendant’s solicitor: ‘‘If you please, Master.’’ 

This expression is the universal vernacular with which the 
defeated party accepts the judgment of a master or judge 
in all courts. The expression is not an interrogation but is 
equivalent to ‘‘as you please.’’ 

Out they go and the next enter; here the defendant asks 
for delay, and get seven days which is endorsed on the sum- 
mons and requires a minute. 

Then comes an application under ‘‘order XIV’’ for judg- 
ment for £1,000. Defendant requires four days’ delay. 
Master: ‘‘What is the defence?’’ 

Defendant’s solicitor: ‘‘Master, I don’t know—a recent 
agreement has been made between the parties which I 
have not yet seen.”’ 

Master: ‘‘I’ll give you four days, but you must pay the costs 
of the adjourment; thirteen shillings and fourpence.”’ 

Defendant’s solicitor: ‘‘If you please, Master.’’ 

The next summons for judgment. As this is denied, the 
parties agree to try it before the Master on the following 
Thursday without a jury. 

Then follows a summons by defendant upon plaintiff for 
particulars of goods sold and delivered. Both parties are 
dealers in Japanese bulbs, and the sale was made subject 
to arrival in England safe and sound. The defendant de- 
mands particulars of the plaintiff as to who were his cus- 
tomers. The plaintiff objects to disclosing his business and 
the written summons, containing the request for particulars, 
is gone over rapidly by the Master. Such parts of the request 
as, in his opinion, ought not to have been demanded, because 
they pry into the plaintiff’s private affairs, are eliminated by 
a stroke of the Master’s pen and an order is made at the bot- 
tom in an abbreviated form, imposing the costs of the sum- 
mons upon the plaintiff. This means that the plaintiff is 
obliged to furnish the defendant, in so many days, all the 
particulars which the Master did not strike out, and must pay 
the defendant the costs of the application. 

A moment is consumed in giving judgment in an uncon- 
tested case for £1,800 with costs of £8. 16s. 0d. 
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Then comes a breach of promise case. The defendant asks 
for an order upon the plaintiff for a statement of claim and 
discovery of correspondence, which is granted. As most of 
the witnesses are in London, the defendant wants to try the 
ease here, but the plaintiff wishes to try it in Manchester 
where the parties live. The Master thinks it is easier to 
bring two people up from Manchester than to take a dozen | 
down from London. a 

Next is a summons for directions: 

Master: ‘‘Statement of claim in ten days.”’ 
Plaintiff’s Solicitor: ‘‘ Yes, Master.’’ 
Master: ‘‘Defence in ten days.’’ 
Defendant’s solicitor: ‘‘Yes, Master.’’ 
Master: ‘‘No counter claim?’’ 
Defendant’s solicitor: ‘‘No, Master.’’ 
Master: ‘‘Documents?’’ 
Both solicitors: ‘‘Large number.’’ 
Master: ‘‘ All parties in London ?”’ 
Both solicitors: ‘‘Yes.”’ 
Master: ‘‘Any question of law?”’ ea 
Both solicitors: ‘‘No.’’ -- 
Master: ‘‘Next case.”’ 
And he at once endorses a few words on the bottom of the 
summons. 
Then a defendant appears in person: 
Master: ‘‘Do you owe the £26?”’ 
Defendant: ‘‘Yes, sir.”’ 
Plaintiff’s solicitor: ‘‘We only want judgment for £21 be- 
cause this morning he paid £5 on account, and he agrees 
to pay £3 a week, so that he will not issue execution if 
he does this.’’ 
Master: ‘‘I’ll give you judgment generally for £21, but you 
write defendant a letter stating that you will not issue 
execution as you have just stated.”’ —A- 
Another defendant appears in person: 
Defendant: ‘‘I’ve got no defence, all I want is time.”’ 
Plaintiff’s solicitor: ‘‘We’ll do nothing until Monday as we - 
think he means to pay.”’ 
Master: ‘‘ All right, it is understood you will do nothing until 
Monday.”’ 
The details of practice before these Masters would be 








; 
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beyond the scope of the present writing, suffice it to say that 
rules have been promulgated from time to time, and are con- 
stantly being improved upon, having for their object the 
simplification of procedure, the rapid despatch of business 
and the settling of all minor questions which may arise in a 
ease before actual trial. Thus, ‘‘Order XIV,’’ just referred 
to, enables a Master to enter judgment when the defence 
averred, even if true, would not be effectual, or when the 
defence is obviously frivolous, although, of course, the rights 
of the defendant are preserved by the privilege of appeal, 
the judgment, meantime, binding his property. Again, the 
‘summons for directions’’ is toseenable the Master to give 
general directions as to how the parties shall proceed, the in- 
tervals of time to be allowed for exchange of copies of docu- 
ments, taking foreign testimony and what not. 

One of the cleverest contrivances in the practice before 
Masters is the ‘‘tender of damages in tort without admitting 
liability.’’ A defendant may tender, say, £500. If plaintiff 
does not accept it, the trial ensues—the jury, of course, 
being in ignorance of the tender. If the judgment be for 
defendant, or for more than the tender, that is the end of 
the matter. But if the judgment be for less than the tender, 
a large deduction for costs is made from the judgment, and 
inures to the defendant’s benefit. This has enormously re- 
duced the volume of accident cases and has also curbed the 
often wildly extravagant demands and unjust results in such 
actions generally recognized as evils difficult to deal with. 

In short, the system of Masters in England works admir- 
ably. It is entirely adaptable to American courts, the details 
and modifications which ‘might prove necessary being fitted 
to local conditions, but in any such adaptation, the general 
purpose should be kept in view, namely, that when a case 
appears upon a trial list it shall have already been pruned 
of all non-essential preliminary details and is forthwith 
to be actually tried upon its merits; the court’s time being 
too precious to be expended upon the subsidiary side issues. 
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FIRST REPORT OF THE ENGLISH JUDICATURE 
COMMISSION IN 1869. 


To THE QUEEN’s Most ExcELLENT MaJEsrTy. 

We, Your Majesty’s Commissioners, whose hands and seals 
are hereunto set, having been appointed by Your Majesty 
to inquire into the operation and effect of the present con- 
stitution of the High Court of Chancery of England, the 
Superior Courts of Common Law at Westminster, the Central 
Criminal Court, the High Court of Admiralty of England, 
the Admiralty Court of the Cinque Ports, the Courts of 
Probate and of Divorce for England, the Courts of Common 
Pleas of the Counties Palatine of Lancaster and of Durham 
respectively, and the Courts of Error and of Appeal from 
all the said several Courts; and into the operation and effect 
of the present separation and division of jurisdictions be- 
tween the said courts; and also into the operation and ef- 
fect of the present arrangements for holding the sittings in 
London and Middlesex, and the holding of Sittings 
and Assizes in England and Wales, and of the pre- 
sent division of the legal years into terms and vacations, 
and generally into the operation and effect of the existing 
laws and arrangements for distributing and transacting the 
judicial business of the said Courts respectively, as well in 
Court as in Chambers, with a view-to ascertain whether any 
and what changes and improvements,—either by uniting and 
consolidating the said Courts or any of them, or by extending 
or altering the several jurisdictions, or assigning any matters 
or causes now within their respective cognizance to any other 
jurisdiction, or by altering the number of Judges in the said 
Courts, or any of them, or empowering one or more Judges 
in any of the said Courts to transact any kind of business 
now transacted by a greater number, or by altering the mode 
in which the business of the said Courts or any of them, or 
of the sittings and assizes, is now distributed or conducted, 
or otherwise,—may be advantageously made so as to provide 
for the more speedy, economical and satisfactory despatch 
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of the judicial business now transacted by the same Courts, 
and at the Sittings and Assizes respectively; and further to 
make inquiry into the laws relating to juries, especially with 
reference to the qualification, summoning, nominating, and 
enforcing the attendance of jurors, with a view to the better, 
more regular and more efficient conduct of Trials by Jury, 
and the attendance of jurors at such trials, do most humbly 
submit to Your Majesty this our First Report. 


INTRODUCTORY OBSERVATIONS. 

In commencing the inquiry which we were directed by 
Your Majesty to make, the first subject that naturally pre- 
sented itself for consideration was the ancient division of 
the Courts, into the Courts of Common Law, and the Courts 
of Chancery, founded on the well-known distinction in our 
law between Common Law and Equity. 

This distinction led to the establishment of two systems of 
Judicature, organized in different ways, and administering 
justice on different and sometimes opposité principles, using 
different methods of procedure, and applying different 
remedies. Large classes of rights, altogether ignored by 
the Courts of Common Law, were protected and enforced by 
the Court of Chancery, and recourse was had to the same 
Court for the purpose of obtaining a more adequate protec- 
tion against the violation of Common Law rights than the 
Courts of Common Law were competent to afford. The Com- 
mon Law Courts were confined by their system of procedure 
in most actions,—not brought for recovering the possession 
of land,—to giving judgment for debt or damages, a remedy 
which has been found to be totally insufficient for the adjust- 
ment of the complicated disputes of modern society. The 
procedure at Common Law was founded on the trial by jury, 
and was framed on the supposition that every issue of fact 
was capable of being tried in that way; but experience has 
shown that supposition to be erroneous. A large number 
of important cases frequently occur in the practice of Com- 
mon Law Courts which cannot be conveniently adapted to 
that mode of trial; and ultimately those cases either find their 
way into the Court of Chancery, or the Suitors in the Courts 
of Common Law are obliged to have recourse to private ar- 
bitration in order to supply the defects of their inadequate 
procedure. 
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The evils of this double system of Judicature, and the 
confusion and conflict of jurisdiction to which it has led, 
have been long known and acknowledged. 

The subject engaged the attention of the Commissioners 
appointed in 1851 to inquire into the constitution of the 
Court of Chancery. Those learned Commissioners, after 
pointing out some of the defects in the administration of jus- 
tice arising out of the conflicting systems of procedure and 
modes of redress adopted by the Courts of the Common Law 
and Equity respectively, state their opinion, that ‘‘a prac- 
tical and effectual remedy for many of the evils in question 
may be found in such a transfer or blending of jurisdiction, 
eoupled with such other practical amendments, as will ren- 
der each Court competent to administer complete justice in 
the cases which fall under its cognizance.’’ 

In like manner the Commissioners appointed in 1850 to 
inquire into the constitution of the Common Law Courts 
make, in their Second Report, a very similar recommendation. 
They report that ‘‘it appeared to them that the Courts of 
Common Law, to be able satisfactorily to administer justice, 
ought to possess in all matters within their jurisdiction the 
power to give all the redress necessary to protect and vindi- 
eate Common Law rights, and to prevent wrongs, whether 
existing or likely to happen unless prevented ;’’ and further 
that ‘‘a consolidation of all the elements of a complete remedy 
in the same Court was obviously desirable, not to say im- 
peratively necessary, to the establishment of a consistent and 
rational system of procedure.’’ 

In consequence of these Reports several Acts of Parlia- 
ment have been passed for the purpose of carrying out to a 
limited extent the recommendations of the Commissioners. 

By virtue of these Acts the Court of Chancery is now, not 
only empowered, but bound, to decide for itself all questions 
of Common Law without having recourse, as formerly, to the 
aid of the Common Law Court, whether such questions arise 
incidentally in the course of the suit, or constitute the foun- 
dation of a suit, in which a more effectual remedy is sought 
for the violation of a common law right, or a better protec- 
tion against its violation than can be had at Common Law. 
The Court is further empowered to take evidence orally in 
open Court, and in certain cases to award damages for 
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breaches of contract or wrongs as at Common Law; and Trial 
by Jury,—the great distinctive feature of the Common Law,— 
has recently, for the first time, been introduced into the 
Court of Chancery. 

On the other hand, the Courts of Common Law are now 
authorized to compel discovery in all cases, in which a Court 
of Equity would have enforced it in a suit instituted for the 
purpose. A limited power has been conferred on Courts of 
Common Law to grant injunctions, and to allow equitable 
defences to be pleaded, and in certain cases to grant relief 
from forfeitures. These changes, however, fall far short 
of the recommendations of the Common Law Commissioners, 
who in their Final Report expressed the opinion, that power 
should be conferred on the Common Law Courts ‘‘to give, 
in respect of rights there recognized, all the protection and 
redress which at present can be obtained in any jurisdiction.’’ 

The alterations, to which we have referred, have no doubt 
introduced considerable improvements into the procedure 
both of the Common Law and Equity Courts; but, after a 
careful consideration of the subject, and judging now with 
the advantages of many years experience of the practical 
working of the systems actually in force, we are of opinion 
that ‘‘the transfer or blending of jurisdiction’’ attempted to 
be carried out by recent Acts of Parliament, even if it had 
been adopted to the full extent recommended by the Com- 
missioners, is not a sufficient or adequate remedy for the 
evils complained of, and would at best have mitigated but 
not removed the most prominent of those evils. 

The authority now possessed by the Court of Chancery to 
decide for itself all questions of Common Law has no doubt 
worked beneficially. But the mode of taking evidence orally 
before an Examiner, instead of before the Judge who has to 
decide the case, has justly caused much dissatisfaction; and 
Trial by Jury,—whether from the reluctance of the Judge 
or of the Counsel to adopt such an innovation, or from the 
complexity of the issues generally involved in the suit, or 
because the proceedings in Chancery do not give rise to so 
many conflicts of evidence as proceedings in other Courts,— 
has been attempted in comparatively few cases. 

In the Common Law Courts the power to confpel discovery 
has been extensively used, and has proved most salutary; but 
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the jurisdiction conferred on those Courts to grant injune- 
tions and to allow equitable defences to be pleaded has been 
so limited and restricted,—the former extending only to 
eases where there has been an actual violation of the right, 
and the latter being confined to those equitable defences 
where the Court of Chancery would have granted a perpetual 
and unconditional injunction,—that these remedies have not 
been of much practical use at Common Law, and Suitors have 
consequently been obliged to resort to the Court of Chancery, 
as before, for the purpose of obtaining a complete remedy. 

Much therefore of the old mischief still remains, notwith- 
standing the changes which have been introduced; and the 
Court of Chancery necessarily continues to exercise the juris- 
diction of restraining actions at law on equitable grounds, 
and even claims to exercise that jurisdiction in cases where 
an equitable defence might be properly pleaded at Common 
Law. 

It may be further observed, in illustration of the evils of 
the double procedure, that whenever a new class of business 
arises, such as the litigation arising out of railway and other 
joint stock companies, proceedings, frequently of an experi- 
mental character, are commenced both at Law and in Equity 
by different suitors, leading to the inconvenience of protracted 
litigation, and the danger of conflicting judgment. We may 
refer to the litigation lately pending between the sellers of 
railway shares and the jobbers on the Stock Exchange, by 
which the sellers sought to obtain an indemnity from the 
jobbers against calls. The litigation began in a Court of 
Common Law. A suit in Equity soon followed, by a dif- 
ferent plaintiff against the same defendants, both suits ask- 
ing for similar redress. The Court of Common Law decided 
in favor of the plaintiff. The Court of Equity shortly after 
delivered judgment to the same effect. The defendants ap- 
pealed in both suits; in the one ease to the Exchequer Cham- 
ber, in the other to the Court of Appeal in Chancery. Both 
appeals were pending at the same time, but there was no 
official machinery by which the Judges of Appeal in Chancery 
and the Court of Exchequer Chamber could enter into com- 
munication with the view of arriving at a common result. 
The Court of Exchequer Chamber reversed the judgment of 
the Court below; the Court of Appeal in Chancery, acting in- 
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dependently of the Court of Exchequer Chamber, arrived at 
the same conclusion, and about the same time delivered its 
judgment, reversing the decision of the Vice-Chancellor. The 
Defendants were thus subjected to litigation (at the instance, 
no doubt, of different parties), carried on at the same time 
in different Courts, and exposed to the risk of conflicting 
decisions, those Courts operating under different forms of 
procedure, and being controlled by different Courts of Appeal. 

The litigation arising out of Joint Stock Companies has 
constituted a very large proportion of the business whch has 
engaged the attention of Courts of Law and Equity for some 
years. Directors of Joint Stock Companies fill the double 
character of agents and trustees for the companies and share- 
holders; and the effect of their acts and representations has 
frequently been brought into question in both jurisdictions, 
and sometimes with opposite results. The expense thus need- 
lessly incurred has been so great, and the perplexity thereby 
oceasioned in the conduct of business so considerable, as to 
convince most persons, who have followed the development 
of this branch of the law, of the necessity that exists for a 
tribunal invested with full power of dealing with all the 
complicated rights and obligations springing out of such 
transactions, and of administering complete and appropriate 
relief, no matter whether the rights and obligations involved 
are what are called legal or equitable. 

We may refer also to the present condition of the High 
Court of Admiralty. A conflict, bearing some analogy to 
that which has so long existed between the Court of Chancery 
and the Courts of Common Law, seems likely to arise, if it 
has not already arisen, between the latter Courts and the 
Court of Admiralty. From ancient times the Courts of Com- 
mon Law exercised a jealous supervision over the jurisdiction 
of the Court of Admiralty, and by the issuing of frequent 
writs of prohibition toxk pains to confine the jurisdiction of 
that Court within the narrowest limits. The consequence was, 
that, except in time of war, when it set as a Prize Court, there 
was very little business in the Court of Admiralty until its 
jurisdiction was extended by recent legislation. Now, how- 
ever, by virtue of several Acts of Parliament, the first of 
which was passed so lately as 1840, but more especially by 
the Admiralty Court Act, 1861, the jurisdiction of the Court 
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has been extended to a variety of cases, which had been there- 
tofore considered as exclusively cognizable in Courts of Com- 
mon Law. As the Court of Chancery, chiefly by means of 
its power of granting injunctions for threatened as well as 
actual injuries, has extended its jurisdiction over a large class 
of cases properly cognizable in Courts of Common Law, the 
Court of Admiralty, assisted by the recent legislation above 
mentioned, and enjoying the peculiar advantage of a Court 
enforcing the law of maritime lien by proceedings in rem, 
might be expected, if this system were continued, to extend 
its jurisdiction over many kinds of litigation relating to ships 
or cargoes, in respect of which the Courts of Common Law 
have a concurrent jurisdiction, but are not able to afford such 
convenient redress. The cause of this is manifestly the im- 
perfection of the Common Law system, and the consequent 
necessity of seeking for a more complete remedy elsewhere. 

Not only are the procedure of and the remedies adminis- 
tered by the Courts of Common Law and the Court of Ad- 
miralty different, but sometimes the redress to be obtained 
is regulated by different and conflicting principles. Thus in 
a collision suit the damages are, in some eases, assessed on 
one principle in a Court of Common Law, and on an entirely 
different principle in the Court of Admiralty. At Common 
Law, if both parties are found to be in fault, the Plaintiff 
fails. In the Court of Admiralty, the Plaintiff, under ex- 
actly similar circumstances, is entitled to recover half his 
damages from the Defendant; and there being generally in 
such eases a cross suit, the Defendant is also entitled to re- 
eover half his damages from the Plaintiff. This anomaly, if 
our recommendations are adopted, will require to be cor- 
rected by legislation. 

The Court of Admiralty, even with the extended juris- 
diction conferred on it by recent enactments, still labors 
under the same defect as the other Courts. It cannot, in 
many cases, give a complete remedy; the suitor may obtain 
one portion of his redreses in the Court of Admiralty, but 
he must go into a Court of Common Law, or it may be into 
the Court of Chancery, for the rest. The Court of Ad- 
miralty has jurisdiction over a claim for damage to cargo, 
where the owner is not domiciled in England, but it has no 
jurisdiction over the claim of the shipowner for the freight 
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due in respect of the same cargo; the shipowner must pro- 
ceed for that in a Court of Common Law. It seems plain 
that these are counter claims, which ought to be capable of 
being set off against each other in the same suit. In the 
same way, the jurisdiction of the Court of Admiralty over 
claims for necessaries supplied to a ship is restricted to the 
ease of a foreign ship, and to that of a British ship where 
there is not any owner domiciled in England; but if it hap- 
pens that for some other cause the ship is under arrest, or 
that the proceeds thereof are in Court, then the Court exer- 
cises jurisdiction over all claims for building, equipping or 
repairing the ship. All these claims may at the same time 
be litigated by a different procedure in a Court of Common 
Law; and hence it may happen not infrequently that litiga- 
tion may be proceeding simultaneously in the Court of Ad- 
miralty and at Common Law for the adjustment of disputes 
arising out of the same transaction, between the same parties 
or those who are liable to indemnify them. The conflict of 
judicial decisions, which may be thus occasioned, is made 
more perplexing, by the want of a Common Court of Appeal, 
as the appeal from the Court of Admiralty is to the Privy 
Council, and from the Common Law Courts to the Exchequer 
Chamber and the House of Lords. 

The present stage of the County Courts may also be ap- 
propriately referred to, as exhibiting the strange working of 
a system of separate jurisdictions, even when exercised by 
the same Court. 

The County Court has jurisdiction in Common Law cases, 
up to 50L. in contracts, and to 10L. in torts. It has also 
equitable jurisdiction in certain cases when the value of the 
property in dispute does not exceed 500L., and in at least one 
of such cases, namely an administration suit it is now com- 
petent for any County Court Judge to restrain the prosecu- 
tion of actions brought by creditors in any of the Superior 
Courts of Common Law. By an Act of Parliament of last 
session some of the County Courts have also been invested 
with Admiralty jurisdiction in a large class of cases, where 
the amount in dispute does not exceed, in some eases 150L. 
and in others 300L. There is an appeal in each class of 
cases, within certain limits, to a Court of Common Law, to 




















the Court of Chancery, or to the Court of Admiralty. But 
these jurisdictions though conferred on the same Court and 
the same Judge, still remain (like the Common Law and 
Equity sides of the old Court of Exchequer) quite distinct 
and separate. The Judge has no power to administer in 
one and the same suit any combination of the different 
remedies which belong to his three jurisdictions, however 
convenient or appropriate such redress may be. That can 
only be accomplished, under the County Court system, by 
three distinct suits brought in the same Court and before 
the same Judge, carried on under three different forms of 
procedure, and controlled by three different Courts of Ap- 
peal. In this ease, therefore, although we appear at first 
sight to have obtained that great desideratum which the 
Common Law Commissioners ¢all ‘‘The consolidation of all 
the elements of a complete remedy in the same Court,”’ yet, 
as that remedy ean only be had in three separate suits, the 
evil is equally great. 


CONSTITUTION OF THE SUPREME CouRT. 


We are of opinion that the defects above adverted to can- 
not be completely remedied by any mere transfer or blend- 
ing of jurisdiction between the Courts as at present con- 
stituted; and that the first step towards meeting and sur- 
mounting the evils complained of will be the consolidation 
of all the Superior Courts of Law and Equity, together with 
the Courts of Probate, Divorce, and Admiralty, into one 
Court, to be called ‘‘Her Majesty’s Supreme Court,’’ in 
which Court shall be vested all the jurisdiction which is now 
exercisable by each and all the Courts so consolidated. 

This consolidation would at once put an end to all con- 
flicts of jurisdiction. No suitor could be defeated because 
he commenced his suit in the wrong Court, and sending the 
suitor from equity to law or from law to equity, to begin his 
suit over again in order to obtain redress, will be no longer 
possible. 

The Supreme Court thus constituted would of course be 
divided into as many Chambers or Divisions as the nature 
and extent or the convenient despatch of business might 
require. 
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All suits, however, should be instituted in the Supreme 
Court, and not in any particular Chamber or Division of it; 
and each Chamber or Division should possess all the juris- 
diction of the Supreme Court with respect to the subject- 
matter of the suit and with respect to every defence which 
may be made thereto, whether on legal or equitable grounds, 
and should be enabled to grant such relief or to apply such 
remedy or combination of remedies as may be appropriate 
or necessary in order to do complete justice between the par- 
ties in the case before the court or, in other words, such 
remedies as all the present Courts combined have now juris- 
diction to administer. 

We consider it expedient, with a view to facilitate the 
transition from the old to the new system, and to make the 
proposed change at first as little inconvenient as possible, 
that the Courts of Chancery, Queen’s Bench, Common Pleas, 
and Exchequer should for the present retain their distinctive 
titles, and should constitute so many Chambers or Divisions 
of the Supreme Court; and as regards the Courts of Ad- 
miralty, Divorce and Probate, we think it would be convenient 
that those Courts should be consolidated, and form one Cham- 
ber or Division of the Supreme Court. 

We further recommend that in order to prepare for any 
changes that may hereafter be thought expedient in the eon- 
stitution of these Chambers or Divisions of the Supreme 
Court, all future judicial and other appointments therein 
should be made subject to the possibility of such changes. 

Between the several Chambers or Divisions of the Supreme 
Court so constituted it would be necessary to make such a 
classification of business as might seem desirable with refer- 
ence to the nature of the suits and the relief to be sought or 
administered therein, and the ordinary distribution of busi- 
ness among the different Chambers or Divsions should be 
regulated according to such classification. For the same rea- 
son which induces us to recommend the retention for the 
present of the distinctive titles of the different Courts in 
their new character, as so many divisions of the Supreme 
Court, we think that such classification should be in the first 
instance be made on the principle of assigning as nearly as 
practicable to those Chambers or Divisions such suits as 
would now be commenced in the respective Courts as at pres- 
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ent constituted; with power, however, to the Supreme Court 
to vary or alter this classification in such manner as may 
from time to time be deemed expedient. 

It should further be competent for any Chamber or Divi- 
sion of the Supreme Court to order a suit to be transferred 
at any stage of its progress to any other Chamber or Division 
of the Court, if it appears that justice can thereby be more 
conveniently done in the suit; but except for the purpose 
of obtaining such transfer, it should not be competent for 
any party to object to the prosecution of any suit in the 
particular Chamber or Division in which it is being prose- 
cuted, on the ground that it ought to have been brought or 
prosecuted in some other Chamber or Division of the Court. 
When such transfer has been made, the Chamber or Division 
to which the suit has been so transferred, will take up the 


suit at the stage to which it had advanced in the first Chamber, | 


and proceed thenceforward to dispose of it in the same man- 
ner as it had been originally commenced in the Chamber or 
Division to which it was transferred. 

From the consolidation of all the present Superior Courts 
into one Supreme Court, it follows, that all the Judges of 
those Courts will become Judges of the Supreme Court; and 
thus every Judge (with the exception of those who are to 
sit ‘exclusively in the Appellate Court hereinafter recom- 
mended), though belonging to a particular Division, will be 
competent to sit in any other Division of the Court, whenever 
it may be found convenient for the administration of justice. 

Here arises an important and difficult question, as to the 
number of Judges who should ordinarily sit in each Chamber 
or Division of the Supreme Court. Hereto the constitution 
of the Court of Chancery and of the Court of Common Law, 
in this respect, has been entirely different. Each division of 
the Court of Chancery is presided over by a single Judge, 
who adjudicates on all matters as a Court of First Instance. 
except in the few cases when he sits as a Court of Appeal 
from the County Courts. In like manner, a single Judge 
administers justice in the Courts of Probate, Divorce and 
Admiralty respectively. On the other hand, in the Sittings 
of the Courts of Common Law in Bane, the Court is or- 
dinarily constituted of four Judges. The matters adjudi- 
cated upon by the single Judge in the Court of Chancery 
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are in many instances as important as the business transacted 
before the four Judges in the Courts of Common Law; so 
that there would seem to be either a want of power in the 
Court of Chancery or an excess of power in the Courts of 
Common Law; but it must be borne in mind that a consider- 
able proportion of the business of the Courts of Common 
Law is transacted by one of the Judges sitting at Chambers; 
much of the business of these Courts also consists of the 
review of trials which have taken place before a Judge and 
Jury; they also review the decisions of the Judge sitting at 
Chambers; they are also empowered to decide various im- 
portant matters, some of which involve questions of general 
publie interest, on which their determination is in some cases 
final. 

With the Court of Appeal such as we propose to recom- 
mend, common to all the Divisions of the Supreme Court, 
constantly sitting, and easy of access, we think that matters 
of great importance may properly, as now in the Court of 
Chancery, be intrusted to the jurisdiction in the first in- 
stance of a single Judge; but, having regard to the prin- 
ciples which have guided us in our previous recommenda- 
tions, and to the importance of avoiding any too violent 
transition from the modes of conducting judicial business to 
which the public have been accustomed, and in which they 
may be presumed to place confidence, we think it will be 
advisable to authorize a single Judge to exercise the juris- 
diction of the Supreme Court, in the despatch of all such 
business appropriated to the Divisions of the Queen’s Bench, 
Common Pleas, and Exchequer respectively as by general or- 
ders, or by the special order of the Court, or the consent of 
the parties, may be remitted to him; and that all matters now 
disposed of in banco in those Courts shall be heard and de- 
termined by not more than three Judges. We also think 
that the Judges of each division or Chamber in which there 
are several Judges should have power to sit in banco in two 
sub-divisions, at the same time, with the assistance, whenever 
necessary, of a Judge or Judges from any other Division of 
the Court. 
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PROCEDURE IN THE SUPREME CourT. 

The next question that arises for consideration is that of 
the Procedure to be adopted in the Supreme Court as above 
constituted. We can only give a sketch in this Report of the 
leading Principles of the system which we recommend, leav- 
ing for General Orders, or for a Code of Procedure, as may 
appear most advisable, the fuller development and completion 
of the scheme proposed. 

The present modes of procedure in the Court of Chancery, 
the Courts of Common Law, the Court of Admiralty, and 
the Courts of Probate and Divorce are in many respects dif- 
ferent; the forms of pleading are different, the modes of trial 
and of taking evidence are different the nomenclature is dif- 
ferent, the same instrument being called by a different name 
in different Courts; almost every step in the cause is differ- 
ent. Each Court is confined to its own forms of procedure. 
Nor is this difference due entirely to the different nature 
of the eases which the Courts are called upon to try; for 
often the same question has to be tried, and the same remedy 
sought, by a totally different method, according as the pro- 
ceeding is in the Court of Chancery, the Courts of Common 
Law, or the Court of Admiralty. This variety in procedure 
was originally due to causes connected with the origin and 
history of the different jurisdictions, and it has been in- 
fluenced in more recent times by the almost complete isola- 
tion of the several Courts, and by the circumstance that in 
the Courts of Common Law the ordinary rule and practice 
is to refer the decision of disputed questions of fact to a jury, 
without any appeal except by way of reference to a new jury; 
whilst in the Court of Chancery the judge ordinarily, in the 
Court of Divorce and Probate frequently, and in the Court 
of Admiralty invariably decides all questions of fact and 
law, subject to appeal. 

We recommended, that as much uniformity should be in- 
troduced into the procedure of all the Divisions of the Su- 
preme Court as is consistent with the principle of making 
the procedure in each Division appropriate to the nature of 
the cases, or classes of cases, which will be assigned to each; 
such uniformity would in our opinion be attended with the 
greatest advantages, and after a careful consideration of the 
subject, we see no insuperable difficulty in the way of its ac- 
complishment. 
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Much may be done at the very commencement of a suit to 
prevent unnecessary litigation, delay, and expense. In a 
considerable number of suits there is no substantial question 
as to the right of the plaintiff to, at least, some relief. Fre- 
quently the object of the defendant is to gain time; sometimes 
he only disputes part of the claim, or of the amount sought 
to be recovered. In other cases, such as administration suits, 
suits to take partnership accounts, suits for specific perform- 
ance, and suits for foreclosure or redemption, it is often from 
the first known what order must be made upon the hearing of 
the cause. In many suits, notwithstanding improvements re- 
cently introduced, the proceedings are still conducted as they 
are in suits involving a real question as to the plaintiff’s right 
to relief. Considerable delay is thus caused, and useless 
costs are incurred. 

All suits, we think, should be commenced by a document 
to be called a Writ of Summons, and these writs of summons 
should be issued from one office. In all cases in which the 
plaintiff seeks to recover a money demand, whether founded 
upon a legal or equitable right, the practice established by 
the Common Law Procedure Act 1852, should we think be 
adopted and the Writ should be especially endorsed with the 
amount sought to be recovered, and in default of appearance 
the plaintiff should be allowed to sign judgment for it. Fur- 
ther, in all cases in which a special endorsement has been 
made on a writ, and the defendant has appeared, the plain- 
tiff should be entitled, on affidavit verifying the cause of ac- 
tion, and swearing that in his belief there is no defence, to 
take out a summons to show cause why he should not be at 
liberty to sign judgment; upon which summons such order 
may be made as the justice of the case may require. 

In like manner, in cases of ordinary account, as in the case 
of a partnership or executorship, or ordinary trust account, 
where nothing more is required in the first instance than an 
account, the Writ should be specially endorsed, and in de- 
fault of appearance, or after appearance, unless the defendant 
shall satisfy a Judge that there is really some preliminary 
question to be tried, an order for the account, with all usual 
directions, should be forthwith made. The Judge should 
also be empowered at any time, on summary application in 
Chambers or elsewhere, to direct if he think fit, any neces- 
sary inquiries or accounts, notwithstanding it may appear 
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that there is some special or further relief sought, or some 
special matter to be tried, as to which it may be proper that 
the suit should proceed in the ordinary manner. 

When the Defendant enters an appearance, and the suit 
has to proceed further, the issues between the parties must 
be ascertained by pleading, or otherwise. The systems of 
pleading now in use, both at Common Law and in Equity, 
appear to us to be open to serious objections. Common Law 
pleadings are apt to be mixed averments of law and fact, 
varied and multiplied in form, and leading to a great number 
of useless issues, while the facts which lie behind them are 
seldom clearly discoverable. Equity pleadings, on the other 
hand, commonly take the form of a prolix narrative of the 
facts relied upon by the party, with copies or extracts of 
deeds, correspondence, and other documents, and other par- 
ticulars of evidence, set forth at needless length. The best 
system would be one, which combined the comparative brevity 
of the simpler forms of Common Law pleading with the prin- 
ciple of stating, intelligibly and not technically, the substance 
of the facts relied upon as constituting the plaintiff’s or the 
defendant’s case, as distinguished from his evidence. It is 
upon this principle that most modern improvements of plead- 
ing have been founded, both in the United States and in our 
own colonies and Indian possessions, and in the practice re- 
cently settled for the Courts of Probate and Divorce. 

We recommend that a short statement constructed on this 
pritciple, of the facts constituting the plaintiff’s cause of 
complaint, not on oath, to be called the Declaration, should 
be delivered to the defendant. Thereupon the defendant 
should deliver to the plaintiff a short statement, not on oath, 
of the facts constituting the defence, to be called the An- 
swer. When new facts are alleged in the Answer, the plain- 
tiff should be at liberty to reply. The pleadings should not 
go beyond the Reply, save by special permission of a Judge; 
but the Judge should, at any stage of the proceedings, per- 
mit such amendment in or addition to the pleadings as he 
may think necessary for determining the real question or 
controversy between the parties, upon such terms, as to be 
eosts and otherwise, as he may think fit. 

We think, that a defendant, having a right or claim against 
a plaintiff with reference to the subject matter of the suit, 
or arising out of the same transaction, which at present he 
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cannot enforce without a separate or cross action or suit, 
should be at liberty to bring forward such right or claim 
by his Answer, which, in that case, should have the same 
effect as if it were a Declaration in a cross action or suit, so 
as to enable the Court or a Judge to pronounce a final judg- 
ment between the parties with respect both to the original 
and to the cross demand. The same principle might, we 
think, be extended to the recovery of other demands of the 
defendant, capable of being set off against the plaintiff’s de- 
mand, when the balance is in favour of the defendant. But 
a Judge should be empowered, on application by the plain- 
tiff before trial, to refuse permission to allow such cross 
right or claim to be brought forward, if he shall be of opinion 
that it cannot conveniently be adjudicated upon in the case 
to be tried. 

We think also, that the Court should have power to direct 
that any person not originally a party to the suit, but who 
may have such an interest in the subject matter thereof as 
to make his presence necessary or expedient to enable the 
Court to do complete justice, should be summoned to attend 

- the further proceedings and be bound thereby; and that, with 
this view, the plaintiff should be at liberty to make any per- 
son, against whom he may conceive himself to be entitled to 
relief, a party defendant to the suit. And, on the other hand, 
that, where the defendant is or claims to be entitled to con- 
tribution or to indemnity or other relief over against any 
other person or persons, or where from any other cause it 
shall appear to the Court fit that a question in the suit should 
be determined, not only as between the plaintiff and defend- 
ant, but as between the defendant and any other person, the 
Court should have power to make such order as may be proper 
for the purpose of having the question so determined. 

We think, that either party should be at liberty to apply 
at any time, either before or after pleading, for such order 
as he may upon the admitted facts in the ease be entitled 
to, without waiting for the determination of any other ques- 
tions between the parties. 

With regard to the trial and determination of disputed Mode of Trial. 
questions of fact, the mode of trial varies according to the 
Court in which the litigation happens to be pending, without 
any sufficient power of adaptation to the requirements of 
particular cases. 











In the Court of Chancery, until recently, the Judge had 
no power to summon a jury whatever might be the conflict 
of evidence or dispute as to the facts; all questions of fact 
as well as of law were generally decided by the Judge. In 
some cases, it was the practice to send issues to be tried by a 
jury at Common Law. This course, however, was taken, not 
as a mode of trial, but merely for the assistance or informa- 
tion of the Court, which still reserved to itself the ultimate 
decision of the facts, and if dissatisfied wth the first verdict 
might send the case before a second jury, or decide the facts 
according to its own view, and without regard to the verdict. 
Substantially the practice of the Court of Chancery remains 
unaltered ; but there is now a power, which is rarely exercised, 
of summoning a jury, and the practice of sending issues to 
be tried at Common Law has become less frequent. 

The Court of Admiralty, which decides for itself all ques- 
tions of law and fact, may in special cases call in the assist- 
ance of nautical or mereantile assessors, but it has no power 
to summon a jury. The Court, however, by a recent statue 
has power to direct any question of fact arising in a suit to 
be tried in a Court of Common Law, and, if it thinks fit, to 
order a new trial; but the verdict of the jury, when final, is 
conclusive upon the Court. This power, we understand, has 
been exercised in only one instance. 

In the Courts of Probate and Divorce application is made 
to the Judge in each case to fix the mode of trial, either before 
himself or by a jury. In the Probate Court, if the parties 
agree in asking for a jury, the application is usually granted ; 
if they do not agree, the Judge fixes the mode of trial which he 
considers best adapted to the case; but in the case of an heir- 
at-law cited, or otherwise made party to the suit, a jury may 
be demanded as of right. A similar rule of practice exists 
in the Court of Divoree. In that court also, in cases of dis- 
solution of marriage, either party may demand a jury as 
of right. 

In the Courts of Common Law a jury has always been re- 
garded as the constitutional tribunal for trying issues of 
fact; and the theory is, that all such questions are fit to be 
tried in that way. It has, however, long been apparent in the 
practice of the Courts of Common Law, that there are several 
classes of cases litigated in those courts to which trial by jury 
is not adapted, and in which the parties are compelled—in 
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many cases after they have incurred all the expense of a trial 
—to resort to private arbitration. Until the Common Law 
Procedure Act of 1854, the parties could not be compelled to 
go to arbitration, and the power given by that Act is limited 
to cases where the dispute relates wholly or in part to matters 
of mere account, or where the parties have themselves before 
action agreed in writing to refer the matter in difference to 
arbitration. 

The system of arbitration which has thus been introduced, 
is attended with much inconvenience. The practice is to re- 
fer cases which cannot be conveniently tried in court either 
to a Barrister or to an Expert. A Barrister can seldom give 
that continuous attention to the case which is essential to its 
being speedily and satisfactorily disposed of; and an Expert, 
being unacquainted with the law of evidence, and with the 
rules which govern legal proceedings, allows questions to be 
introduced which have nothing to do with the matters at 
issue. In neither case has the Referee that authority over the 
practitioners and the witnesses which is essential to the 
proper conduct of the proceedings. If the barrister or so- 
licitor who is engaged in the suit, or even a witness, has some 
other engagement, an adjournment is almost of course. The 
Arbitrator makes his own charges, generally depending on 
the number and length of the meetings, and the professional 
fees are regulated accordingly. The result is great and un- 
necessary delay, and a vast increase of expense to the suitors. 
The Arbitrator thus appointed is the sole judge of law and 
fact, and there is no appeal from his judgment, however er- 
roneous his view of the law may be, unless perhaps when 
the error appears on the face of his award. Nor is there 
any remedy, whatever may be the miscarriage of the Arbi- 
trator, unless he fails to decide on all the matters referred to 
him, or exceeds his jurisdiction, or is guilty of some miscon- 
duct in the course of the case. 

In the Court of Chancery questions involving complicated 
inquiries particularly in matters of account, are always made 
the subject of reference to a Judge at Chambers. These refer- 
ences are practically conducted before the chief clerk, but 
any party is entitled, if he think fit, to require that any ques- 
tion arising in the course of the proceedings shall be submitted 
to the Judge himself for decision. In such a ease the decision 
of the Judge is given after he has been sitting in Court all 
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day hearing causes. It has been. represented to us that this 
system does not give satisfaction, and that there is not suf- 
ficient judicial power to dispose of the business in Court, 
and at the same time to give that personal attention to the 
business in Chambers which was contemplated when refer- 
ences to the Judge in Chambers were substituted for the old 
references to the Masters in Chancery. 

In the Court of Admiralty references are always to the 
Registrar, assisted if necessary by one or two merchants or 
other skilled persons as assessors or advisers; the Registrar, 
from his knowledge of law, is enabled to regulate the conduct 
of the case; the merchants—assuming them to be properly 
chosen—have that practical knowledge which enables them to 
advise him on questions of a commercial nature that may 
arise in the course of the proceedings. The reference proceeds 
like a trial at law until it is concluded, without adjournment, 
except for special cause, and there is an appeal at once to 
the Judge in case the Registrar miscarries. 

It seems to us that it is the duty of the country to provide 
tribunals adapted to the trial of all classes of cases, and 
capable of adjusting the rights of litigant parties in the 
manner most suitable to the nature of the questions to be 
tried. 

We therefore recommend that great discretion should be 
given to the Supreme Court, as to the mode of trial, and 
that any questions to be tried should be capable of being 
tried in any Division of the Court. 


(1.) By a Judge. 
(2.) By a Jury. 
(3.) By a Referee. 


The plaintiff should be at liberty to give notice of trial by 
any one of these modes which he may prefer, subject to the 
right of the defendant to move the Judge to appoint any 
other mode. When the trial is to be by a Jury or by Referee, 
a Judge, on application by either party, if he think the ques- 
tions to be tried are not sufficiently ascertained upon the 
pleadings, should have power to order that issues be pre- 
pared by the parties, and if necessary settled by himself. 
The Judge should also, on the application of either party 
have power to direct that any question of law should be first 
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argued, that different questions of fact arising in the same 
suit should be tried by different modes of trial, and that one 
or more questions of fact should be tried before the others. 

The system which, in all the Divisions of the Supreme 
Court to which it can be conveniently applied, we would 
suggest for the trial of matters suitable for trial by Referees, 
is as follows: 

We think that there should be attached to the Supreme 
Court officers to be called Official Referees, and that Judge 
should have power, at any time after the writ of summons, 
and with or without pleadings, and generally upon such 
terms as he may think fit, to order a cause or any matter aris- 
ing therein, to be tried by a Referee; and that whenever a 
cause is to be tried by a Referee, such trial should be by one 
of these Official Referees unless a Judge otherwise orders. 
We think, however, that a Judge should have power to order 
such trial to be by some person not an Official Referee of 
the Court but who on being so appointed should pro hdc vice 
be deemed to be and should act as if he were an Official 
Referee. The Judge should have power to direct where the 
trial shall take place and the Referee should be at liberty, 
subject to any directions which may from time to time be 
given by the Judge, to adjourn the trial to any place which 
he may deem to be more convenient. 

The Referee should, unless the Judge otherwise direct, pro- 
ceed with the trial in open Court, de die in diem, with power, 
however, to adjourn the further hearing for any cause which 
he may deem sufficient, to be certified under his hand to the 
Court. 

The Referee should be at liberty, by writing under his 
hand, to reserve, or pending the reference to submit any 
question for the decision of the Court, or to state any facts 
specially with power to the Court to draw inferences; and 
the verdict should in such case be entered as the Court may 
direct. In all other respects the decision of the Referee 
should have the same effect as a verdict at Nisi Prius, sub- 
ject to the power of the Court to require any explanation or 
reasons from the Referee, and to remit the cause or any part 
thereof for reconsideration to the same, or any other Referee. 
The Referee should, subject to the control of the Court, have 
full discretionary power over the whole or any part of the 
costs of the proceeding before him. 
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In connection with the subject of trial, it seems proper 
to refer to the recommendation of the Patent Law Commis- 
sioners in their Report of the 29th July, 1864, who, after 
observing, that the present mode of trying the validity of 
patents is not satisfactory, advise, that such trials should 
take place before a Judge, sitting with scientific assessors to 
be selected by himself in each case but without a jury unless 
at the desire of both parties to the suit; and that on such 
trials the Judge, if sitting without a jury, should decide ques- 
tions of fact as well as of law. It appears to us that a plan 
similar in substance to that recommended by the Patent Law 
Commissioners, might with advantage be applied to the trial, 
not of Patent cases only, but of any cases involving questions 
of a scientific or techical character, in which the Judge, or 
the Referee by leave of the Judge, may think it desirable 
to have the aid, during the whole or any part of the proceed- 
ings, of scientific assessors. 

As respects the mode of taking evidence at the trial, the 
practice of the Courts varies considerably. The rule in the 
Common Law Courts always was and still is that the evidence 
at the trial should be taken by oral examination of the wit- 
nesses in open Court. Formerly, in the Court of Chancery, 
the witnesses were examined and cross-examined on written 
interrogatories by an officer of the Court, in the absence of 
the parties and their legal advisers. At present the evidence 
in chief is taken, either by affidavit, or orally before an ex- 
aminer generally in the absence of the opposite party, who 
has however the power of cross-examination at a later stage, 
in some cases orally before an examiner, and in others in open 
Court. In the Court of Admiralty the practice of examining 
the witnesses in open Court has been recently introduced, 
and is now in general use. In the Courts of Probate and Di- 
voree the witnesses are also, examined in open Court. There 
ean be no doubt that whenever there is a conflict of evidence 
the best way of extracting the truth is by oral examination 
of the witnesses in open Court, in the presence of the Judge 
or jury who have to decide the case; but there are often 
formal and collateral matters necessary to be proven in the 
course of a suit which can be conveniently proved by affidavit, 
and written evidence may sometimes be combined with oral 
evidence so as to save expense, and facilitate a speedy trial. 
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We recommend, for these reasons, that, in the absence of 
any agreement between the parties, and subject to any Gen- 
eral Order of the Court applicable to any particular class of 
eases, the evidence at the trial should be by oral examination 
in open Court, but that the Court should have power at any 
time to direct that the evidence in any case or as to any par- 
ticular matter at issue, should be taken by affidavit, or that 
affidavits of any witness, may be read at the trial, or that any 
witnesses may be examined upon interrogatories or otherwise 
before a commissioner or examiner. Any witness who may 
have made an affidavit should be liable to cross-examination 
in open Court, unless the-Court or a Judge shall direct the 
cross-examination to take place in any other manner. Upon 
interlocutory applications, the evidence should, we think, as 
a general rule be taken by affidavit, but the Court or a Judge 
should upon the application of either party have power to or- 
der the attendance, for cross-examination or otherwise, of 
any person who may have made an affidavit. 

The existing practice as to requiring admissions of written 
documents should, in our opinion, be continued. We think 
also, that a similar practice might with advantage be ex- 
tended to the admission of certain facts as well as documents; 
and therefore we recommend that if it be made to appear 
to the Judge, at or after the trial of any case, that one of the 
parties was a reasonable time before the trial required in 
writing to admit any specific fact, and without reasonable 
cause refused to do so, the Judge should either disallow to 
such party or order him to pay (as the case may be) the 
costs incurred in consequence of such refusal. 

Some other incidental powers which the Court, in our 
opinion, ought to possess, may be conveniently mentioned in 
this place. 

The Judge at the trial should, without consent of the par- 
ties, have power to reserve leave to the Court to enter a non- 
suit or verdict, and when the Judge at the trial has reserved 
any question of law, he should have power to direct the 
cause to be set down for argument before the Court, without 
motion for a rule nisi. Upon motion for a new trial the 
Court should have power, although no leave has been re- 


served at the trial, to order a nonsuit or verdict to be en- 
tered. 
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The time within which an application must be made for a 
new trial should be regulated by General Orders of the Su- 
preme Court. 

We recommend that every Order of a Judge at Chambers 
or at Nisi Prius should have the same force and effect as a 
rule of Court now has, and that a Judge sitting in Chambers 
or at Nisi Prius should have the same power to enforce, vary, 


or deal with any such order by attachment or otherwise as" 


is possessed by the Court, but the Court should have power, 
upon application in a summary way, to enforce, vary, or 
discharge any such order. 

We think that a Judge should have power, at any time 
after writ issued upon being satisfied that the plaintiff has a 
good cause of action or suit, and that the defendant is about 
to leave, or is keeping out of the jurisdiction in order to 
avoid process, to order an attachment to issue against any 
property of the defendant which may be shown to be within 
the jurisdiction ; such property to be released upon bail being 
given, and in default of bail to be dealt with, as a Judge 
may direct. This power, which is analogous to that now 
vested in the Court of Admiralty, may make the use of writs 
of Capias and Ne exeat regno by the Courts of Common 
Law and Chancery (which are sometimes used oppressively) 
less frequent. It may also render the retention of the proc- 
ess of foreign attachment in the Lord Mayor’s Court in the 
City of London unnecessary. 

In the Court of Chancery, the Court of Admiralty, and the 
Courts of Probate and Divorce, the Court has at present full 
power over the costs. We think that the absence of this 
power in the Courts of Common Law often occasions injus- 
tice, and leads to unnecessary litigation. We therefore rec- 
ommend that in all the Divisions of the Supreme Court the 
costs of the suit and of all proceedings in it should be in the 
diseretion of the Court. 

Power should be vested in the Supreme Court to regulate 
from time to time by General Orders the procedure and prac- 
tice in all its Divisions, and to make such changes in the du- 
ties of the several officers of the Court, as may from time to 
time be thought fit and may be consistent with the nature of 
their appointments. 
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SrrtTrnes AND ASSIZES. 

We now proceed to consider the present general arrange- 
ments for the conduct of judicial business. 

The Sittings during Term are occupied, together with a 
portion of those after Term, in the Courts of Common Law, 
by business in Banco, Nisi Prius Sittings going on at the 
same time. Some descriptons of business in the Courts of 
Common Law ean only be transacted during Term. In all 
other Courts there is practically no difference in the business 
done at the Sittings during and out of Term. 

We think that, unless it should be thought right wholly to 
abolish the division of the legal year into Terms, there should 
be three instead of four Terms, commencing respectively 
on the 2nd November, 11th January, and 1st May in each 
year, the duration of each Term to be four weeks. 

There may be some convenience in retaining such fixed pe- 
riods with a view to the necessary times of vacation, which 
immediately precede the autumnal and winter Sittings of 
the Courts, and which it might be expedient in the spring 
to regulate, so as to coincide as nearly as possible with the 
Easter Recess of Parliament. But we are of opinion that 
there should not be in any Division of the Court any dis- 
tinction between the business capable of being transacted in 
or out of Term, and that all the Courts should have power 
to sit at any time, in or out of Term, for the despatch of any 
business. 

With respect to the business of the Common Law Courts in 
Banco, it is unnecessary to add anything here to the recom- 
mendations in the previous part of our Report. For the 
despatch of such part of the present Chamber business of 
the Common Law Courts as requires to be transacted by a 
Judge, we think that one Judge at least should sit continu- 
ously during the legal year. 

We have next to consider the arrangements for holding 
Sittings for the trial of causes in London and Middlesex, 
and for holding Assizes in other parts of England and Wales. 

The system at present prevailing in London and Middlesex 
is, that each of the three Superior Courts of Common Law 
holds separate Nisi Prius Sittings; those after Hilary, Trin- 
ity, and Michaelmas Terms, at which the more important 
business is transacted, being limited by Statute to periods of 
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twenty-four days. Constant complaints have been made of 
the arrears at these sittings, and of the unequal distribution 
of business between the three Courts. To remedy this, we 
propose that all causes to be tried at these Sittings should 
be entered upon a common list or lists. These Sittings should 
be held continuously throughout the legal year, by as many 
Courts as the amount of business to be disposed of may ren- 
der necessary; and we think it expedient that all issues of 
fact in the Chancery Division of the Supreme Court, to be 
tried by a jury, should, unless the Court otherwise order, 
be entered for trial at these Sittings, and be tried accordingly. 
During the time allotted to the circuits we propose that at 
least two Nisi Prius Courts should sit continuously in the 
Metropolis. 

The present Home Circuit is composed of five counties in 
the immediate neighborhood of London. Between these 
counties and London there is constant railway communica- 
tion, and we have no doubt that the legal business usually 
transacted at Assizes in those counties can be more conven- 
iently disposed of in the Metropolis than at separate Assizes 
held for each county. In Surrey, especially, it is notorious 
that nearly all the causes tried at the Assizes are causes which 
would have been tried in the Metropolis if there had been an 
opportunity of trying them at the previous Sittings. We 
also think that the criminal business for the counties compos- 
ing the Home Cireuit, which if that Cireuit were continued, 
would be disposed of at the Assizes, might with advantage 
be transferred to the Central Criminal Court. That Court 
has already jurisdiction over certain portions of the counties 
of Essex, Kent, and Surrey; and we think that any addi- 
tional expense, that may be incurred by trying the prisoners 
from those counties at the Central Criminal Court, will be 
more than compensated by the speedy trial of prisoners, and 
the saving occasioned by the abolition of a separate Assize 
for each of the five counties, and of the Winter Assize. The 
extended area also, from which the jurors will be taken, will 
render the attendance of any particular juror, or class of 
jurors, less frequent, and the duties of the jurors on the 
whole less onerous. 

We therefore propose that the counties composing the Home 
Circuit should, with Middlesex, constitute for all the pur- 
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poses of trial, both in civil and criminal cases one venue or 
county. As respects the City of London, we do not think it 
will be expedient, until the proposed new Courts of Justice 
shall have been erected, to disturb the existing arrangements 
for holding separate Sittings at the Guildhall for the trial 
of cases of a commercial character. 

We think it desirable, as a general rule, that one Judge 
only, save in ease of special need, should be appointed to at- 
tend at each Session of the Central Criminal Court. 


The arrangements for holding Sittings or Assizes in the Circuits. 
other parts of England and Wales have been much consid- 
ered by the Commission; but we are not prepared, without 
further deliberation, to submit to Your Majesty a detailed 
scheme on that subject. 

We propose, however, to indicate briefly in our present 
Report, the direction of the changes on this subject, which 
we are disposed to recommend, and some of the principles 
on which, we think, those changes should be founded. 

Throughout England and Wales the extent of the venue 
depends entirely on ancient accidental divisions. All coun- 
ties, including towns and cities which are counties of them- 
selves, form separate venues. Power has been given by statute 
to try causes, arising within a county of a city or town, in 
the county adjoining by a jury of that county, the practical 
effect of which is, that where a county of a town is not an 
assize town, the jurors within such towns are exempted from 
serving altogether, and the burden of trying causes arising 
within those towns is thrown exclusively on the jurors of 
the adjoining county. 

The necessity for holding Assizes in every county, without 
regard to the extent of the business to be transacted in each 
county, leads, in our judgment, to a great waste of judicial 
strength, and a great loss of time in going from one circuit 
town to another, and causes much unnecessary cost and in- 
convenience to those whose attendance is necessary or cus- 
tomary at the Assizes. 

The distribution of a small amount of business among a 
large number of circuit towns is the cause of serious evil to 
the suitors. From the impossibility of ascertaining before- 
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hand with accuracy the business likely to arise, the time al- 
lotted to some towns often proves insufficient, and complaints 
arise that the trial of causes is hurried, or that the parties are 
driven to dispose of their cases by reference, or otherwise, 
unless they submit to the loss and inconvenience of having 
their causes postponed until the next Assizes. The expense 
and trouble of bringing together judges, sheriffs, and grand 
jurors, and the time occupied in the preliminaries of an As- 
size, are the same at a small place, where there is but little 
business, as at a large one. The number of jurors, special 
and common, required to be in attendance, is much increased 
by the limited extent of the existing assize districts. If those 
districts were enlarged, a juror, who had once attended at the 
Assizes, would probably be relieved from future attendance 
for a considerable time. 

We are, therefore, of opinion that the judicial business of 
the country should no longer be arranged and distributed 
according to the accidental division of counties, but that the 
venue for trials should be enlarged, and that several counties 
should be consolidated into Districts of a convenient size,— 
that such Districts should for all purposes of trial at the as- 
sizes, both in civil and criminal cases, be treated as one venue 
or county,—and that all counties of towns or cities should 
for the purposes of such Districts be included in an adjacent 
district or county. 

In arranging the Circuits we think that they should be 
so remodelled as to render the amount of business likely to 
be transacted on each Circuit as nearly equal as may be prac- 
ticable; and in fixing the towns at which the Assizes should 
be held, we recommend that those towns should be chosen 
which are most central,—with which there is the best and 
most rapid railway communication from all parts of the dis- 
trict,—and to which the inhabitants are most in the habit of 
resorting for the purpose of business. We may add, that 
after deducting the counties now forming the Home Circuit, 
we have reason to think that six Circuits for England and 
Wales would be found sufficient. 

We think that in lieu of the ordinary Assize Commissions, 
one Commission only should be necessary for each Circuit; 
and that in place of the opening of the Commissions as now 
used, a notice should be inserted in the Gazette of such 
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Commissions respectively, and of the days of holding the 
Assizes under them; and that all the Judges of the several 
Divisions of Queen’s Bench, Common Pleas, and Exchequer 
should be in the Commission for each Circuit, and should 
be auxiliary to each other so far as may be necessary, and 
may be prescribed by General Orders of the Supreme Court. 

We also consider it advisable that all local venues in civil 
actions should be abolished, leaving it to the Court or Judge 
to control the choice of the plaintiff in case an inconvenient 
venue should be chosen. 

In order to lighten the business on Cireuit, we think it 
expedient that the jurisdiction of Quarter Sessions should be 
extended to Burglary, and some other offences which we do 
not think it necessary here to define; and that classification 
of offences triable at the Assizes and at Quarter Sessions 
should be made, and that all Magistrates be directed to make 
their commitals in accordance with such classification, un- 
less it appear to the Magistrate, and he state in his warrant 
of commitment, that the case appears to him to be of such 
importance as to be fit for trial at the Assizes. 

A Proviso similar to that which is now introduced into the 
Commissions for the Winter Assizes should, in our opinion, 
be invariably inserted in the Commissions for every Assize, 
limiting the duties of the Judges to the trial of persons com- 
mitted to the Assizes only. 


J URIES. 


[This portion of the Report is omitted as purely local in 
its application. | 


APPEALS. 


We now come to the important subject of Appeals. It 
follows, from the principles of our preceding recommedations, 
that the system of appeal from all the Divisions of the Su- 
preme Court exercising jurisdiction in the first instance 
ought to be made, as far as possible, simple and uniform. 

At present, the Appeal from orders or decrees made by the 
Judges of First Instance, in the Court of Chancery, is either 
to the Court of Appeal in Chancery, or to the House of 
Lords, at the option of the appellant; there is also an appeal 
to the House of Lords from the Court of Appeal in Chancery. 
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Appeals and Errors from the Courts of Queen’s Bench, 
Common Pleas, and Exchequer must in all cases go to the 
Court of Exchequer Chamber, from whence a further Ap- 
peal, or Error, as the case may be, lies to the House of Lords. 
From the Court of Probate Appeal also lies to the House of 
Lords. From the deerees and orders of the Judge Ordinary 
of the Divorce Court an appeal lies to the Full Court, con- 
sisting of the Judge, Ordinary and two Common Law Judges; 
and also in certain cases from the Full Court, or from the 
Judge Ordinary exercising the powers of the Full Court, to 
the House of Lords. From the Court of Admiralty, the sole 
appeal is to your Majesty in Council, or, practically, to the 
Judicial Committee of the Privy Council. 

Upon the constitution of the House of Lords, considered as 
a Court of Appeal, we do not consider it to be within the 
scope of our Commission to offer any other remarks than 
that it unavoidably impairs the efficiency of the Court of 
Chancery during the session of Parliament, by withdrawing 
the Lord Chancellor for the whole of four days in every 
week from his own Court. Upon the constitution of the Ju- 
dicial Committee of the Privy Council we also abstain from 
saying more, than that it has been, for many years, found 
impossible to discharge the appellate duties of that body 
without withdrawing one or more Judges (often the Lords 
Justices or the Master of the Rolls, sometimes the Judge of 
Admiralty or Probate, or one of the Chiefs of the Courts of 
Common Law) from their respective Courts, to the great in- 
convenience of suitors, and delay of business in those Courts, 
during the considerable, and continually increasing, periods 
of time occupied in every year by the transaction of Privy 
Council business. Any arrangements therefore, which may 
tend to relieve the House of Lords, or the Judicial Com- 
mittee, from any appeals which now go there will so far add 
to the strength of the Supreme Court. 

The Court of Appeal in Chancery, consisting of the Lord 
Chancellor and the Lords Justices, is in practice generally 
divided into two Courts, in one of which the Lord Chancellor 
presides alone, in the other the Lords Justices; and during 
the Session of Parliament, the Lord Chancellor’s Court is 
closed, as has been already stated, except for two days in the 
week. When the Lord Chancellor happens to be less con- 
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versant with equity business than the Lords Justices, his 
decision, sitting alone in appeal from a Court of Equity, 
cannot be so satisfactory to the suitors, as if he had the bene- 
fit of their assistance; and when the Lords Justices, as has 
sometimes happened, differ in opinion, the appeal to them 
necessarily fails, the judgment of the Court below is af- 
firmed, and a further appeal to the House of Lords fre- 
quently results. Cases of more than usual importance are, 
indeed, sometimes reserved for hearing, or are directed to 
be reargued, before the Full Court of Appeal; but the pres- 
sure of business, and the engagements of the Lord Chancellor 
for so great a portion of the year in the House of Lords, con- 
fine within very narrow limits the time which can be allotted 
to sittings of the Full Court. 

The Court of Exchequer Chamber is formed by a combina- 
tion of all the Judges of the Courts of Queen’s Bench, Com- 
mon Pleas, and Exchequer, under such arrangements, that 
errors and appeals from each of those Courts are determined 
by Judges taken from the other two. The inconveniences of 
this system are, in practice, very serious. All these Judges 
having, during nearly the whole year, pressing demands 
upon their time for other purposes, are only able to devote 
a very limited number of days after each term to the hearing 
of appeals and errors; and each of these periods requires to 
be broken up into three parts, and the constitution of the 
Court to be three times changed, in order to dispose of a por- 
tion of the appeals and errors from each of the Courts of 
First Instanee. The effect generally is so far to reduce the 
number of Judges, who are able to attend in the Court of 
Exchequer Chambers, as, in case of any difference of opinion, 
to render it possible that the majority of opinions, in the 
Court of Appeal and the Court of First Instance taken to- 
gether, may be overruled by the minority,—a result which, 
as the Judges of Appeal are not appointed or selected spe- 
cially to act as such Judges, and the Judges who have been 
overruled to-day may to-morrow themselves sit in appeal from 
some decision of the Judges who have taken part in overrul- 
ing them, is eminently unsatisfactory. The same causes also 
lead, in many cases, to great and unavoidable delays in the 
disposal of Common Law errors and appeals. 

The constitution of the Full Court of Divorce, by the addi 





tion of two Judges of the Common Law Courts, withdrawn 
pro hac vice from their other duties, and associated with the 
Judge Ordinary, is liable to some of the same objections. 

The conditions on which Appeals or Errors can be brought 
from the different Courts are also widely different. 

To the Court of Appeal in Chancery and to the House of 
Lords from the Court of Chancery, an appeal lies from all 
Orders and Decrees, whether interlocutory or final, of the 
Courts below, and upon all questions, whether of fact or of 
law; except that the verdict of a Jury, or of a Judge exer- 
cising the functions of a Jury, can only be impugned by a 
motion for a new trial. The jurisdiction of the Court of 
Appeal in Chancery, or of the Master of the Rolls or a Vice- 
Chancellor to rehear his own decree, a practice which is also 
allowed, may be excluded by a formal procedure called En- 
rolment, which takes place at the instance of any party, prac- 
tically at any time within five years from the date of the de- 
eree or order enrolled, if nothing has been done in the mean- 
time by the suitor with a view to bring the matter before the 
Court of Appeal. After this no error in the decree or order 
enrolled, except mere clerical mistakes, can be corrected by 
the Court of First Jurisdiction or by the Court of Appeal in 
Chancery, without a new suit for that purpose, called a Bill 
of Review. The same formality, which shuts the door of the 
Court of Appeal in Chancery, opens to the dissatisfied suitor 
that of the House of Lords, which does not receive appeals 
from decrees or orders of the Court until after they have 
been enrolled. Both the Court of Appeal in Chancery, and 
the House of Lords, proceed upon the same record and evi- 
dence, which were before the Court from which the appeal 
is brought; and the Court of Appeal in Chancery, both in 
what are technically called Rehearings of decrees and de- 
cretal orders, and upon appeal petitions or motions, has all 
the powers possessed by the Court of First Instance, and can 
therefore allow amendments of the record, and in some cases 
may receive new or further evidence; which is contrary to 
the practice of the House of Lords. 

From the Courts of Common Law to the Exchequer Cham- 
ber, Error lies in certain cases, and Appeal in others. Error 
is brought, as of right, on matter of law apparent on the 
record, on judgments on demurers, on bills of exceptions for 
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the improper reception or rejection of evidence, or for mis- 
direction by the Judge at the trial, on special cases, on judg- 
ments non obstante veredicto, and for arrest of judgment. 
Appeal lies, as of right, from decisions upon points of 
law reserved at a trial. It also lies, but not without leave 
of the Court, unless the Judges differ, on motions for new 
trial on the ground of improper reception or rejection of evi- 
dence, or of misdirection by the Judge. No judgment, rule, 
or order is appealable which does not fall within one or other 
of these classes of cases. From all judgments of the Court 
of Exchequer Chamber, a further Appeal or Error, as the 
case may be, lies to the House of Lords. 

Among the inconveniences of this system are the follow- 
ing :—Error cannot be brought from any interlocutory judg- 
ment, ¢.g., a judgment allowing a demurrer, before the final 
determination of all issues of law and of fact joined upon 
the record. The point of law decided on the demurrer may 
be sufficient, if the judgment stands, to determine the whole 
controversy between the parties; yet if, as is commonly the 
ease issues of fact, as well as law, have been joined in the 
pleadings it is necessary to go through the expense and de- 
lay of trying all those issues, though according to the judg- 
ment on the demurrer they are wholly immaterial, in order to 
get into the Court of Error. As to Bills of Exceptions, the 
rule is that they must be tendered at the time of trial, and 
before verdict given, excluding all opportunity for deliberate 
consideration, and giving occasion to difficulties as to the 
proper mode of stating the terms, or substance and effect of 
the Judge’s ruling; no bill of exceptions being admissible 
unless signed by the Judge, and no proof of his ruling, ex- 
trinsic to the bill of exceptions itself (i.e., by shorthand note 
or otherwise), being allowed. The practice has been to hand 
in a hasty and imperfect note at the trial, leaving the bill of 
exceptions itself to be afterwards agreed upon by the par- 
ties, or settled by the Judge. In some eases it is found diffi- 
cult, in others impossible to come to any agreement or set- 
tlement, and, whenever any difference arises, it leads to great 
delay and expense. The cases are so few in which the points 
of law really intended to be raised can be satisfactorily taken 
by this form of proceeding that it is of little use. The con- 
venient mode, and that generally adopted, of raising those 
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points, except when the parties agree to have a special case 
stated, a practice attended with its own inconveniences, is 
either by reserving them at the trial, which depends on the 
leave of the Judge, and the consent of the parties, or by mo- 
tion for a new trial. The power of appeal when the latter 
mode is adopted, if the Court gives a unanimous judgment, 
is not of right, but depends upon the will and discretion of 
the Court. 

When Appeal is brought, the Court of Exchequer Cham- 
ber does not proceed simply upon the materials which were 
before the Court below, but a Case must be made up between 
the parties, which must be settled by the Judge if the par- 
ties differ; and, as such difference often happens, this is apt 
to lead to considerable expense and delay. 

Appeals lie to the House of Lords, as of right, from all 
final Orders or Decrees of the Court of Probate, whether 
depending on questions of law or of fact only, and from all 
interlocutory decrees or orders of that Court, by the leave 
of the Court but not otherwise. 

In the Divoree Court, every decision of the Judge Ordi- 
nary, whether on law or on fact, is subject to an appeal to 
the Full Court, whose decision is final, except in cases of dis- 
solution of marriage, nullity of marriage, or declaration of 
legitimacy, in which excepted cases only an appeal lies from 
sentence and final judgments of the Divoree Court to the 
House of Lords. 

In the Court of Admiralty, as in the Court of Probate, all 
final sentences are appealable as of right, and all interloc- 
utory judgments are appealable by the leave of the Court 
only. 

The rules as to the time for appealing, in the different 
Courts, are also different. 

For appeals and rehearings in Chancery, a period of five 
years from the date of the decree or order appealed from is 
allowed, after which the leave of the Lord Chancellor or 
Lords Justices is necessary, and such leave may be given at 
any time, but will only be given if it shall ‘‘appear, under the 
peculiar circumstances of the case, to be just and expedient.”’ 

For appeals to the House of Lords from the Court of Chan- 
cery, two years from the date of the enrolment of the order 
appealed from, and thenceforth until the end of a fortnight 
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after the beginning of the next session of Parliament, are 
allowed ; and when a final decree is appealed from, all prior 
interlocutory orders in the same cause, though enrolled for 
more than the prescribed period, may be included in the 
appeal. 

At Common Law, six years from the date of final judg- 
ment are allowed for bringing error to the Exchequer Cham- 
ber, and a like period of six years for bringing error from 
the Exchequer Chamber to the House of Lords. In eases of 
appeal, as distinguished from error, in the Common Law 
Courts, notice of appeal must be given within four days 
after the decision appealed from, unless the time is enlarged. 
When such notice is given, as for want of the opportunity 
of full consideration it generally is, no time is limited within 
which the party must proceed to prosecute his appeal. 

In the Probate Court application for leave to appeal from 
an interlocutory decree or order must be made within a 
month after the delivery of the decree or order, or within 
such enlarged time as the Court may direct; and it may be 
doubtful whether any time is limited for appealing from 
Final Decrees or Orders. 

In the Divoree Court, the appeal from the Judge Ordi- 
nary to the Full Court must be filed within three months 
from the date of the decree appealed from; and that to the 
House of Lords, whether from the Full Court or from the 
Judge Ordinary, within one month. 

Appeals from the Court of Admiralty must be founded 
either on notice given to the Registrar immediately after the 
delivery of the judgment, or upon a declaration, called a 
Proctocol of Appeal, made before a notary and witnesses 
within fifteen days, and must be prosecuted by presenting a 
petition of appeal to your Majesty in Council within one 
year from the date of the sentence or decree appealed from. 

As to security for the costs of appeal :— 

In the Court of Chancery none is required beyond a de- 
posit of 20L. with the Registrar, when the petition is for 
rehearing of a decree or decretal order. Upon interlocutory 
appeals no deposit is made. In the Courts of Common Law, 
every appellant (in an appeal technically so called) and 
every defendant in an action who brings error is required to 
give substantial bail to pay costs; but a plaintiff who is also 
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plaintiff in error gives no security. In the Courts of Probate 
and Divorce no security for costs is taken, but the general or- 
ders of the House of Lords require all appellants to that tri- 
bunal to enter into their own recognizances, without sureties, 
for 400L. Appellants from the Court of Admiralty if resi- 
dent out of the jurisdiction of the Court, may be required to 
give bail in 300L.; if within the jurisdiction, they give no se- 
curity. 

In the Court of Chancery and the Probate Court an ap- 
peal does not operate as a stay of execution unless the Court, 
upon a special application, so directs. In the Divorce Court 
it does, practically, so operate. In the Courts of Common 
Law appeal or error operates always as a stay of execution 
as soon as security is given. In the Court of Admiralty an 
appeal is followed, as of course, by an inhibition, which has 
the same effect. 


Court oF APPEAL. 


For these various and discordant systems of appeal we rec- 
ommend the substitution of the scheme embodied in the fol- 
lowing suggestions: 


First, we propose that in the place of the Court of Ex- 
chequer Chamber, and of the Court of Appeal in Chancery, 
both which Courts, as now constituted, would cease to exist, 
there should be established, as a part of the Supreme Court, 
a Court of Appeal, consisting of— 

The Lord Chancellor, 

The Lords Justices, 

The Master of the Rolls, and 

Three other permanent Judges, with 

Three of the Judges of the Supreme Court to be nomi- 
nated annually by the Crown; 


an additional Vice-Chancellor being substituted, as a Judge 
of First Instance, for the Master of the Rolls. The Court 
of Appeal thus constituted should be empowered to sit either 
as a Full Court, or in Divisions, but the number of Judges 
sitting together in any Division ought never to be less than 
three. The Judges of the Court, other than the nominated 
Judges, should always form a majority of the Court. 
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We propose further, that to this Court an appeal should 
lie from all judgments, decrees, rules, and orders, in suits or 
proceedings not strictly criminal, of any division or Judge of 
the Supreme Court, with certain exceptions which we shall 
afterwards specify. It may hereafter deserve consideration, 
after experience of the working of the Court thus consti- 
tuted, whether its decisions may not be made final, unless 
leave to appeal from them be given, either by the Court it- 
self, or by the House of Lords. In the meantime, we recom- 
mend that there should be a right of appeal to the House of 
Lords. 

A direct appeal to the House of Lords, without going 
through the Court of Appeal, might, we think, be allowed in 
all cases in which an appeal on matter of law would lie to 
the Court of Appeal, if the respondent consents to that 
course being taken, but not otherwise. 

The limitations or exceptions to which we think the right 
of appeal ought to be subject are the following: Judgments, 
Decrees, or Orders founded upon and applying the verdict 
of a jury, or the verdict of a Judge discharging the functions 
of a jury ought not to be appealable, except upon matter of 
law. Interlocutory orders, if made by any division of the 
Supreme Court, consisting of three or more Judges, should 
not be appealable, except in case of difference of opinion 
among the Judges or by special leave of the Court; and, if 
made by any Division or Judge with respect to any question 
of procedure or practice, as to which the Court or Judge 
had power to make the order, should be appealable only 
under such regulations as may be made by General Orders. 
As a General rule, no appeal should be allowed as to costs 
only. 

The time for appealing from interlocutory orders made in 
the progress of a suit, before the final decision upon the 
merits between the parties, ought to be regulated by General 
Orders. In all other cases a fixed period, not exceeding six 
months from the time when any judgment, decree, rule, or 
order is made or entered upon the record, should, we think, 
be allowed for appealing against it. These rules, as to the 
time for appealing, should apply both to appeals to the Court 
of Appeal, and to appeals to the House of Lords; and the 
office of the Clerk of the Parliaments ought to be open for 
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the reception of appeals at all times of the year, whether 
Parliament be or be not sitting. 

All proceedings in error and bills of exceptions should be 
abolished ; and every appeal to the Court of Appeal should be 
brought by notice of motion, by way of appeal, in a summary 
way, without any petition or formal procedure. No enrol- 
ment of any judgment, decree, rule, or order should be neces- 
sary in order to enable any party to appeal therefrom to 
the House of Lords; and every appeal to the House of Lords 
should be brought by a petition in a short form, stating the 
title of the cause or matter, with the names of the parties 
thereto, and the date of the order appealed from and when 
the same was made or entered on the record; and also, who 
are the respondents to the appeal and whether a general re- 
versal, or a variation in any and what particulars of the or- 
der appealed from is sought, but without setting out at 
length any of the proceedings. 

The right of appeal should we think, as a general rule, be 
conditional on substantial security being given by the ap- 
pellant for the costs of the appeal. Inasmuch, however, as 
there may be eases to which this rule could not be applied 
without inconvenience or injustice, we think, that both the 
nature and the amount of such security, and the regulations 
according to which it may be required or dispensed with, are 
subjects which may properly be dealt with by General Orders 
of the Court. 

No appeal should operate as a stay of execution, or of pro- 
ceedings under the order appealed from, unless the Court, or 
a Judge of the Court, from which the appeal is brought, or 
the Court of Appeal, shall so order. But such stay of execu- 
tion should be granted, as of course, when the order under 
appeal is for a money payment, on the terms of payment of 
the money into Court, or of security being given to the satis- 
faction of the Court. 

With respect to the hearing of appeals, we would propose, 
that the following Rules should be established and made ap- 
plicable both to the Court of Appeal and to the House of 
Lords. 

Every appeal should be deemed to be in the nature of a 
rehearing, and the Court of Appeal should have power, if the 
justice of the case shall appear so to require to allow any 
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pleading or any special case to be amended, or any supple- 
mental pleading or statement to be added to the record; or, 
upon any question of fact, to admit further evidence. Upon 
appeals and motions for new trial, proof of a Judge’s ruling 
by a shorthand writer’s notes ought, in our opinion, to be 
received. Upon the hearing of the appeal the Court should 
have jurisdiction over the whole record, and no interlocutory 
order, from which there has been no appeal, should operate 
so as to bar or prejudice a decision upon the merits. 

The Court should also have power, upon the hearing of any 
appeal, to vary or alter the order under appeal in favour of 
the respondent, in any manner which may appear proper to 
do complete justice between the parties, as if the respondent 
had presented a cross appeal, complaining of any part of the 
order by which he may deem himself to have been aggrieved. 

If these recommendations are adopted, we think that 
there should be no rehearing of any cause or matter before 
the Court by which it was originally heard, except by leave 
of the Court, nor, unless by consent of all parties, after the 
expiration of the time limited for appealing; and that Bills 
of Review for error apparent on the record should be abol- 
ished. Nothing, however, in these rules should take away or 
abridge the power of the Court to rectify any error which 
may have occurred in drawing up any judgment, decree, rule, 
or order. 

We shall proceed, with due diligence, to consider the other 
matters embraced in Your Majesty’s Commission; and we 
humbly submit to Your Majesty’s gracious consideration 
this our First Report. 


CaIRNS (L.8.) 
HATHERLEY (L.S.) 
W. ERLE (LS. ) 


JAMES PLAISTED WILDE (L.S.) 
*RoBerT J. PHILLIMORE (L.S.) 
Grorce Warp Hunt (LS. ) 
Hues C. E. Campers (1s8.) 


W. M. James (LS. ) 
**G. BRAMWELL (1.8. ) 
Cotin BLACKBURN (L.S.) 


*** MONTAGUE SMITH (LS. ) 
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R. P. CoLuimer 


***JoHN DUKE COLERIDGE 


ROUNDELL PALMER 
JOHN B. KarRSLAKE 
J. R. Quan 
H. C. RorHery 

**** ActTON S. AYRTON 
WintuaMm G. Bateson 
JoHN HoLuams 
Francis D. LowDEs 


THos. BrapsHaw, Secretary, 
25th March, 1869. 






(L.S.) 
(L.S.) 
(L.s.) 
(LS. ) 
(1.s.) 
(L.S.) 
(LS. ) 
(L.S.) 
(L.s.) 
(L.S.) 


* Agreeing with the general spirit and with most of the 
recommendations of the Report, I have subscribed it. 
There are two subjects on which I desire to guard the ex- 


pression of my opinion: 


(1.) I think it is not expedient to destroy the special 
jurisdiction of the High Court of Admiralty. 
That Court has always administered in peace 


and war maritime international law. 


To no 


other Court has the Crown ever granted a com- 
mission of prize; and even before the issue of 
such commission, it has, in the opinion of Lord 
Stowell, an inherent jurisdiction in these mat- 
ters. I may observe that the forms of pleading 
now in use in the High Court of Admiralty are as 
nearly as possible those which this Report recom- 
mends to be generally adopted by all Courts. 


(2.) I think that the want of power in the Commission 
to consider the composition of the Final Court 
of Appeal has been unfortunate, because it has 
practically excluded from our consideration— 

(a.) Whether it be expedient that two Final 
Courts of Appeal, namely, the House of Lords 
and the Judicial Committee of the Privy Coun- 


ceil, should still continue: 


(b.) Whether, if so, the composition of either 


or both should remain unaltered. 
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Yet the consideration of both these questions ought, in my 
judgment, to have preceded, and would perhaps have con- 
siderably modified the suggestions for the intermediate Court 
of Appeal, made in this report. I think it also very doubt- 
ful whether that Appellate Court should be composed for 
the most part of Judges exercising appellate jurisdiction 
only. 


RosBertT J. PHILLIMORE. 


** Circuits: I cannot concur in this recommendation to 
its full extent. 


G. BRAMWELL. 


*** We are not able to concur in the recommendation that 
several counties should be consolidated for assize purposes 
to the extent indicated in the Report. Our general view is, 
either that the present system of holding assizes, which is 
based on the exsting divisions of counties, and which brings 
justice reasonably near to the homes of suitors, witnesses, 
and jurymen, should, with some modifications, be retained ; 
or that the present system of Circuits should be altogether 
discontinued, and Provincial Courts established with assigned 
districts, having Judges who should go frequent circuits to 
convenient places within such districts; and with appeal 
from the Provincial Courts in certain cases to the Metropoli- 
tan Courts of Appeal. 


MontTAGUE SMITH, 
JOHN Dupe COLERIDGE. 


****T desire to record my opinion, that the following ques- 
tions should be further considered :— 

Whether all proceedings should not be commenced and 
prosecuted in the County Courts, unless it appears from the 
nature of the case that it is proper to remove it into the Su- 
preme Court. 

Whether it is desirable to allow such facilities for appeal- 
ing, and repetition of appeals. 

Whether, having regard to the unequal means of litigants, 
the changes proposed might not render it desirable to estab- 
lish a new system of legal remuneration, and to limit the 
claims of suitors against each other for costs. 
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Whether it might not be desirable to substitute for the dis- 
cretion of the Judges in respect of costs certain rules of 
positive application. 

Whether the qualification of jurymen should not rather 
be lowered than increased. 

Whether sufficient consideration has been given to the 
other elements in the administration of the law beyond that 
of excellence of judicial decision, namely, the time of the 
suit, the expense to the suitor, and the influence of the ad- 
ministration of justice on the social and political condition of 
the people. 

Whether the House of Lords, if it is to continue a Court of 
Appeal, might not be rendered efficient for the purpose by 
legal peerages conferred on Judges of a certain standing, so 
as to make the Bench independent of the pleasure of the 
Crown, and by constituting a permanent Committee of such 
Peers, on the principle of the Judicial Committee of the 
Privy Couneil. 


Acton §. AyYRTON. 
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SECOND REPORT OF THE ENGLISH JUDICATURE 
COMMISSION IN 1872. 


To THE QUEEN’s Most EXcELLENT MaJEsty. 

We, Your Majesty’s Commissioner’s, whose hands and 
seals are hereunto set, having been appointed by Your Maj- 
esty, under Royal Warrants dated respectively the eighteenth 
day of September and the twenty-second day of October one 
thousand eight hundred and sixty-seven, and the twenty- 
fifth day of January one thousand eight hundred and sixty- 
nine, to inquire into the operation and effect of the present 
constitution of the High Court of chancery of England, ete. 


And having been further appointed by Your Majesty, 
under a Royal Warrant dated the ninth day of October one 
thousand eight hundred and sixty-nine, to inquire into the 
operation and effect of the present constitution as well of the 
several Courts named in the said Royal Warrants as of the 
Courts of the said Counties Palatine of Lancaster and of 
Durham, and of the County Courts, the Courts of Quarter 
Sessions, and all other the Inferior and Local Courts, both 
civil and criminal, in England and Wales; and as to the re- 
lations which should subsist between the said County Courts, 
the Courts of Quarter Sessions, and all other the Inferior and 
Local Courts, and the several Courts mentioned in the first- 
named Royal Warrants respectively; and generally into the 
operation and effect of the existing laws and arrangements 
for distributing and transacting the judicial business of the 
said Courts respectively, as well in Court as in Chambers, 
with a view to ascertain whether any and what changes and 
improvements, either by uniting and consolidating the said 
Courts or any of them, or by extending or altering the sev- 
eral jurisdictions, or assigning any matters or causes now 
within their respective cognizance to any other jurisdiction, 
or by altering the number of Judges in the said Courts, or 
any of them, or empowering one or more Judges in any of 
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the said Courts to transact any kind of business now trans- 
acted by a greater number, or by altering the mode in which 
the business of the said Courts or any of them, or of the Sit- 
tings, Assizes, and Sessions, is now distributed or conducted, 
or otherwise, may be advantageously made so as to provide 
for the more speedy, economical, and satisfactory despatch 
of the judicial business now transacted by the same Courts, 
and at the Sittings, Assizes, and Sessions respectively,—do 
most humbly submit to Your Majesty this our Second Report. 


PRELIMINARY OBSERVATIONS. 

Since making our First Report, and receiving Your Maj- 
esty’s further commands, we have addressed questions to 
Judges and officers of the County Courts, and inferior Local 
Courts of civil jurisdiction throughout the country, to the 
various law societies, and to other persons whom we consid- 
ered capable of giving us useful information with reference 
to the jurisdiction and procedure of those Courts, and as to 
the changes (if any) which are desirable. 

We have also examined a great number of witnesses on the 
same subjects, and from time to time have procured returns, 
which we thought likely to assist us in our inquiries. The 
evidence of the witnesses, and the most important of these 
communications, are issued with this our Report. 

Our attention has in the first instance been directed to as- 
certain the principles upon which the reorganization of the 
inferior Courts of civil jurisdiction should proceed, regard 
being had to the recommendations we have already made in 
relation to the reconstruction of the Superior Courts. 

The practical question to be solved is, how the judicial and 
administrative force of the Courts may be best disposed so as 
to do the largest quantity of work in the simplest, most ex- 
peditious, and most efficient manner. 

The subject matters of litigation may be ranged under three 
heads. There is a class of cases of such magnitude and com- 
plexity that they ought to be dealt with by the highest legal 
ability; and they can reasonably bear the expense of obtain- 
ing it, even though the parties and witnesses have to be 
moved to some distance. On the other hand, there are cases 
where the matter in dispute is so small that they will not 
bear any considerable expense for their decision. For cases 
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of this description the tribunal must be local, and the pro- 
cedure must be simple; and in the vast majority of such cases 
the questions are of such a character that the simplest pro- 
cedure is sufficient. 

There are, therefore, two classes at least of the subject mat- 
ter of litigation,—those which can bear the expense of being 
tried before an elaborate and central tribunal, and those 


which require a cheap, simple, and local procedure and trial. 


But there is a third or intermediate class of cases, which 
frequently involve questions of complexity, and of serious 
importance to the persons interested, yet the expense of tak- 
ing the parties and witnesses to any considerable distance 
from the place where the cause of action arose, and they 
probably dwell, is generally wholly disproportioned to the 
value of the matter in dispute. 

The Superior Courts are adapted for the first class of cases 
we have mentioned. The value and importance of these 
Courts are not, however, to be measured exclusively by the 
magnitude of the amounts which are the subject of litigation 
in them. One great good they do is making the administra- 
tion of the law reasonably certain. The number of causes 
tried is small considering the vast business transactions of the 
country. No doubt the uncertainty of the law has passed into 
a proverb, but it is an uncertainty arising, for the most part, 
from questions as to the construction of written documents, 
and disputes as to facts. The great principles of the law 
are fixed, and they are applied with comparative certainty in 
the Superior Courts. 


County Courts. 

The County Courts as established in 1846 in pursuance of 
the 9th and 10th Vict. c. 95, intituled ‘‘An Act for the more 
easy recovery of small debts and demands in England,’’ were 
expressly intended to meet the second class of cases we have 
mentioned. 

The Jurisdiction of these Courts was at first limited to 
20L. in contract and 5L. in tort. No claim for debt or dam- 
age above 20L., no action raising a question of title, no ac- 
tion of ejectment, malicious prosecution, libel, slander, se- 


duction, or breach of promise of marriage could be tried in 
them. 
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The cheapness and convenience of these Courts compared 
with the expense of suits in the Superior Courts have at- 
tracted to them a large increase of business of a varied and 
anomalous character. During the last 25 years Acts of Par- 
liament have been passed by which their jurisdiction has been 
increased and extended, not only as regards the amount but 
the subject matter of litigation. 

’ Their Common Law jurisdiction has been increased to 50L. 

An Equity jurisdiction in many matters to the amount of 
500L. has been conferred on them. Thus they have jurisdic- 
tion over questions arising out of partnerships, in suits for 
specific performance, and for the execution of trusts; in suits 
for redemption and foreclosure, in suits for partition, and 
various other matters. 

Admiralty jurisdiction has been given to some of the 
principal Courts, but this jurisdiction varies somewhat re- 
markably. It extends to salvage cases where the value of the 
property saved does not exceed 1,000L., or in which the 
amount claimed does not exceed 300L., in claims for towage, 
necessaries, and wages to 150L., and in cases of damage to 
cargo or by collision to the amount of 300L. 

The County Courts have other important jurisdictions, 
some of which have been added or enlarged from time to 
time, since the original institution of the Courts. For ex- 
ample, a jurisdiction to give possession of premises between 
landlord and tenant; a jurisdiction in replevin, and in inter- 
pleader; a jurisdiction relating to the probate of wills, and 
grants of administration in certain cases; and also, by various 
statutes, jurisdiction in other matters, some of them of con- 
siderable importance, but not immediately connected with 
the original functions of the Courts. Thus proceedings may 
be taken in the County Court under The Friendly Societies 
Acts 1855-1858, The Succession Duty Act, 1853, The Nui- 
sances Removal Act, 1855, The Metropolitan Buildings Act, 
1855, The Municipal Corporations Act, 1859, The Customs 
Consolidation Act, 1853, The Married Women’s Property 
Act, 1870, The Merchant Shipping Acts, The Charitable 
Trusts Acts, and other Statutes. By the County Court Acts 
of 1856 and 1867, the Superior Courts of Law were empow- 
ered, under certain circumstances, to send for trial, and in 
some cases entirely to transfer to the County Court actions 
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not of contract only, but of almost every description of tort 
(whether within the original jurisdiction of the County Court 
or not), and without limit as to amount. Several of these 
Acts contain provisions as to costs, which in effect compel 
or induce plaintiffs to resort to the County Courts instead of 
the Superior Courts. 

Since the passing of the Act of 1867, the writs issued out 
of the Superior Courts of Law have considerably diminished. 
The writs issued in that year were 127,702, in 1868 the num- 
ber fell to 83,174, being a decrease of 44,528 or nearly one- 
third. This decrease has been continued. The writs issued 
in 1869 were 81,778; in 1870 they were 72,660. 

From returns laid before the House of Commons it ap- 
pears that there were sent down from the Superior Courts 
in 1870, for trial in the County Courts, 597 cases, viz., under 
the Act of 1856, 286, under section 7 of the Act of 1867, 180, 
under section 10 of the same Act, 131—the last section, 10, 
comprising cases of libel, slander, seduction, and malicious 
prosecution (none of which are within the original jurisdic- 
tion of the County Court), with cases of false imprisonment, 
and injuries to the person or property. In some of these 
cases damages appear to have been awarded to the amount cf 
several hundreds of pounds. 

Besides these various jurisdictions, the Bankruptcy Act, 
1869, constituting the County Courts, Loeal Courts of Bank- 
ruptey, has added another jurisdiction, the most important 
of all. Questions of the utmost importance as to property, 
real or personal, whatever be their complexity or the amount 
involved, which under the old system would have been liti- 
gated as special jury cases, or suits in Equity, may now be 
disposed of in the country County Courts, sitting as Local 
Courts of Bankruptey; and, however surprising it may ap- 
pear, this jurisdiction is, to a great extent, necessarily exer- 
cised by the registrars, who are for the most part attorneys 
in the actual practice of their profession in the same district. 

In the result the County Court is a very different institu- 
tion from what it was when first established under the Act 
of 1846. It is found in practice that some of its duties clash 
with others; that the smaller business is interfered with by 
the larger, and the larger by the smaller. There are other 
defects in the system, to which we propose to call attention. 
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It may be proper to mention here that every one of the 
County Courts has, within its district, the jurisdiction in 
common law and equity cases to which we have referred; 
but it is only about 120 of the largest and most important 
Courts that have Bankruptcy jurisdiction, special district 
being assigned to them for the purpose; and it is only on 
some of the principal Courts that an Admiralty jurisdiction 
has been conferred. 

Inconsistencies of various kinds in the Enactments which 
have from time to time been passed with respect to the pro- 
ceedings in the several jurisdictions exercised by the County 
Court show that the existing system has been built up with 
little regard for simplicity or uniformity. 

In its Bankruptey jurisdiction, the County Court is prae- 
tically a local court of first instance, with very extensive 
powers and its jurisdiction is exclusive. Over common law 
claims, as the subject of an action, its jurisdiction is limited to 
50L., and the Superior Courts have concurrent jurisdiction in 
actions of contract when the amount claimed exceeds 20L., 
and in actions or tort when it is above 10L. Indeed, the 
Superior Courts still have jurisdiction in cases where the 
claims are below these limits, but practically the jurisdiction 
of the County Courts in such cases is made exclusive by 
provisions, which preclude a plaintiff from recovering costs, 
if he sues in the Superior Courts. In equity matters every 
suitor has the option, up to 500L., of proceeding either in the 
superior or the inferior Court, the jurisdiction conferred on 
the County Court in equity being in all cases only concurrent. 
These inconsistencies have led to anomalous results. For 
instance, in bankruptcy, if on the application to a County 
Court on a debtor’s summons, or on a petition for adjudica- 
tion, the petitioning creditor’s debt be disputed, and put in 
course of trial, such trial must be in a Superior Court of 
Law, if it be a legal debt exceeding 50L. But if the debt be 
an equitable debt not exceeding 500L. the County Court may 
determine it. Yet when once the debtor has been made 
bankrupt the County Court, as a local Court of Bankruptcy, 
has power to try questions to any amount and of any kind, 
between any persons interested in the bankrupt’s estate. Its 
jurisdiction is enforceable, not only against parties to the 
litigation before it and persons who, though not parties, vol- 
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untarily come in and submit to it (which are the limits of 
the jurisdiction of the Superior Courts), but against all per- 
sons claiming adversely; and when once its jurisdiction has 
properly attached no other Court can prohibit or restrain its 
exercise. These powers are the result of the 72nd section of 
the Bankruptcy Act of 1869, and the construction put upon 
it by the Court of Appeal in Chancery. The words of the 
72nd section are as follows,—‘‘Every Court having jurisdic- 
tion in Bankruptey under this Act shall have full power to 
decide all questions of priorities, and all other questions 
whatsoever, whether of law or fact, arising in any case of 
bankruptey coming within the cognizance of such Court, or 
which the Court may deem it expedient or necessary to de- 
cide for the purpose of doing complete justice of making a 
complete distribution of property in any such case; and no 
such Court as aforesaid shall be subject to be restrained in 
the execution of its powers under this Act by the order or 
any other Court, nor shall any appeal lie from its decisions, 
except in manner directed by this Act.’’ 

Under the Acts giving Admiralty jurisdiction to the 
County Courts, the condition of the law is, that if a person 
has a cause of action for collision at sea, for damages under 
10L. he must sue in the County Court, or risk the loss of his 
costs, for damages between 10L. and 20L. or over 300L., he 
may sue in a Superior Court, and have his case tried on com- 
mon principles, and obtain his full costs of suit; but if he has 
a cause of action between 20L. and 300L. he must sue in the 
County Court as an admiralty Court, and have his cause de- 
cided on admiralty principles or risk the loss of his costs. 
And it is to be borne in mind, that in these cases not only is 
the admiralty procedure wholly different from the ordinary 
procedure in the County Courts, and in the Superior Courts 
of Law; but there is an essential difference in the principle 
which governs them. We may further observe, that while liti- 
gants may, by a written memorandum, confer jurisdiction to 
any extent on a County Court, if the claim is in the nature 
of a demand recoverable in a Court of Common Law or in 
the Court of Admiralty, no such power is allowed to suitors 
if the proceedings are in respect of a claim or right enforce- 
able only in Equity. 

The present system of appeal from the County Courts 
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may be referred to as further illustrating the anomalous 
working of separate jurisdictions, even when exercised by 
the same Court. At present the appeal in common law cases 
lies to one of the Superior Courts of Law, and the appellant 
may select whichever Court he prefers. The appeal is lim- 
ited, unless with the sanction of the Judge, to cases where the 
sum in dispute exceeds 20L. In admiralty suits, the appeal 
lies to the High Court of Admiralty, and the limit of appeal 
is fixed at 50L. and no further appeal is allowed, save by per- 
mission of the Judge. In equity proceedings, the appeal must 
go to one of the Vice-Chancellors specially appointed to hear 
appeals from the County Courts, and no limit whatever is im- 
posed, and no further appeal is allowed. In bankruptey 
cases, the appeal is to the Chief Judge in bankruptey. From 
the Chief Judge there is an appeal to the Court of Appeal in 
Chancery ; and, by leave of the Court of Appeal, to the House 
of Lords; and no limit whatever is imposed. And in some 
of these instances, dependent upon the nature of the jurisdic- 
tion, the appeal is limited to questions of law, whereas in 
other cases, the appeal may be upon the facts as well as the 
law. 

Then again, the conditions on which appeals can be brought 
are widely different in the different jurisdictions. In com- 
mon law cases, the notice of appeal must be given within ten 
days from the trial; in equity cases, thirty days are allowed; 
in admiralty proceedings, notice is not required, but the ‘‘in- 
strument of appeal’’ must itself be lodged with the registrar 
of the High Court of Admiralty within ten days from the 
date of the order; while in bankruptcy cases, a copy of the 
notice of appeal must be left with the registrar of appeals 
within twenty-one days from the date of the decision or order 
appealed from. 

As to the security for costs in the different appeals there 
are also different provisions. In common law eases, it is such 
a sum as the County Court registrar shall approve; in equity 
cases, a deposit of 10L. is required; in admiralty suits, the 
amount of security to be given for costs is not defined. In 
bankruptcy cases, such sum, not being less than 10L. or more 
than 40L., as the Court appealed from shall direct, is to be 
deposited with the registrar on entering the appeal. 

It cannot be doubted that these inconsistencies call for al- 
teration and correction. 
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In considering what remedy is to be applied, we may safely Remedies 
lay down that it is neither possible nor desirable to revert to *™?°** 
the state of things originally established by the Act of 1846. 

The convenience of the County Courts is too strongly felt, 
even as at present constituted, and with their present de- 
fects, to make this practicable. 

Assuming, in aceordance with our previous recommenda- Incorporation 
tions, that there will be effected a consolidation of all the Su- rare. 3 
perior Courts into a single great Court of civil judicature— High Court. 
the Supreme or High Court of Justice—which will contain 
within itself the elements of all the original jurisdiction now 
vested in each and all of the Courts to be consolidated—we 
recommend that the County Courts should be annexed to and 
form constituent parts or branches of the proposed High 
Court of Justice. This would at once put an end to many 
of the anomalies, inequalities, and division of jurisdictions 
above adverted to, and to the uncertainty, expense, and de- 
lay to which litigants are now exposed from Courts acting on 
conflicting rules. All original jurisdiction being centred in, 
and exercised derivatively from the High Court, the extent 
and mode of its exercise would simply be a question of dis- 
tribution. Facilities would be given for the removal, trans- 
fer, and proper trial of causes and proceedings, due regard 
being had to the circumstances of the case, and the wishes of 
the litigants. It would not longer be necessary to perserve 
separate forms of procedure; and it would be possible to pro- 
vide for the decision of Common Law, Equity, Admiralty and 
Bankruptey demands by means of one uniform, simple pro- 
cedure, common to all jurisdictions. 

Upon the incorporation of the County Courts into the High 
Court of Justice, the Judges and officers of these Courts 
would necessarily be attached to and become Judges and of- 
ficers of the High Court, and would respectively exercise 
¥ such functions and perform such duties as may be assigned 
to them by general rules or by special order of the High 
Court. 

Before reporting the conclusions to which we have come Existing 
on the subject of the reconstitution of the County Courts, “8° 
as branches or dependencies of the High Court, it may be 
convenient to state what are the existing arrangements of 
these Courts, the number of their Judges and officers, and 
in what way the business is conducted. 
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It appears from the Judicial Statistics, that England and 
Wales are divided into 57 County Court Cirecuits,—49 coun- 
try and 8 metropolitan Circuits—excluding the City of Lon- 
don Court; and that there are altogether more than 500 


Courts, or places where County Courts are held. Of these 
Courts 13 are metropolitan, the remainder are included in 
the country Circuits. 

The business of these Courts is conducted by 58 Judges,— 
of whom 50 are Judges of country Courts (there being 2 
at Liverpool) ; and 8 are metropolitan Judges—with a staff 
of Registrars and other officers, such as High Bailiffs and 
their assistants, and Treasurers. 

For every Court there is a Registrar. In the larger Courts, 
both in London and in the country, this officer has, no doubt, 
full occupation; but in the majority of places he has com- 
paratively little to do, and consequently the Registrars are 
for the most part practising solicitors, who are required to 
give only a small portion of their time to the business of 
their Courts. 

The remuneration of the registrars is derived partly from 
salary, and partly from fees. On the establishment of the 
County Courts in 1846, the registrars were paid entirely by 
fees, which they were entitled to claim from the suitors. In 
1855 the Royal Commissioners appointed to inquire into the 
County Courts recommended that all fees should be paid into 
a fund, and that out of that fund the registrars should be 
paid by salaries varying in amount in proportion to the busi- 
ness transacted. The recommendation of the Commissioners 
as to the principle of payment by salary was embodied in the 
County Courts Act, 1856, but the minimum salary fixed by 
the Act was double the amount recommended by the Com- 
missioners. 

The County Courts Act, 1866, again altered the remunera- 
tion of the registrars appointed after that date, and pro- 
vided that in Courts in which the number of plaints exceeded 
6,000 in a year, the salary should be fixed by the Treasury 
with the consent of the Lord Chancellor; but that in no case 
should the net annual salary exceed 700L. In addition to 
the fixed salaries which the registrars receive under this 
Act, they have an allowance for their clerks. 

The salaries and allowances thus fixed do not apply to the 
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equitable jurisdiction of the Courts. That jurisdiction was 
conferred by the County Courts Act, 1865, and by virtue of 
that Act the registrars are entitled to take for their own use 
various fees from the suitors. 

Under the County Courts Act, 1867, the registrars are 
also entitled, in addition to their fixed salaries, to charge the 
suitors with fees in respect of the business transacted under 
the provisions of that Act. 

And again by the County Courts (Admiralty Jurisdiction) 
Act, 1868, and by the Bankruptcy Act, 1869, the registrars 
are entitled to take further fees on the business transacted in 
their Courts. 

Many of these fees are of considerable amount, and it has 
been stated in evidence that some of the registrars are receiv- 
ing in fees an amount equal to their fixed salaries. 

This system of remuneration by fees appears to us objec- 
tionable. It is opposed to all modern legislation with respect 
to the remuneration of the officers of the Superior Courts, and 
it obviously gives the registrar a direct personal interest in 
the extent of the litigation brought into his Court. 

The High Bailiffs and Treasurers are also officers of the High Bailitfs 
County Courts, the former for serving and executing the saat 
process, the latter for auditing the accounts. By the 29 Vict. 
e. 14, provision is made for gradually doing away with the 
system of audit by the Treasurers, and for transforming the 
duties to the Treasury. By the same statute, like provision 
is made for abolishing the office of High Bailiff; but, in order 
to meet the supposed requirements of the larger Courts, 
power is reserved to the Lord Chancellor to authorize the ap- 
pointment of a High Bailiff, as vacancies occur, to any Court, 
if he shall deem it necessary so to do. 

As to the mode in which the business is conducted, it ap- Practice under 
pears to be the practice in the larger Courts to fix special ong 
days for the hearing of equity, or admiralty, or bankruptcy 
proceedings, which are disposed of in the order in which they 
are entered on the cause list. The common law summonses 
are all made returnable on a given day. The list is then 
called over before the Registrar, who gives judgment in all 
eases which are undefended, or where the claim is admitted. 
If the parties cannot agree as to the time or mode of payment, 
the registrar decides between them, settles the terms, fixes 
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the instalments (if any), and makes an order accordingly. 
If the claim is disputed the registrar has no power to hear it; 
it is then reserved for the Judge, who, though not necessarily 
present during the sitting of the registrar, is yet compelled 
to remain in the neighborhood of the Court, wasting valuable 
time unless there happens to be a Second Court), while the 
registrar is disposing of the undefended cases, owing to a 
rule which prohibits the registrar from sitting, except on the 
days when the Judge sits. 

In the metropolitan Circuits, the Judges, having compara- 
tively little travelling, are able to sit from day to day, for 
the trial of causes. In the country circuits, owing to the 
Judge having to visit the Courts within his cireuit (with cer- 
tain exceptions) once every month, much of his time is nec- 
essarily oceupied in travelling; and as the sittings of the 
Judge are fixed beforehand, it sometimes happens that he is 
obliged to leave cases undisposed of at one place, in order 
that he may hold his appointed sitting at some other place. 
And as it appears that there is only in a very small percent- 
age of the plaints entered any real contest, or any substan- 
tial question requiring the decision of a Judge, it is evident 
that the present arrangements involve a great waste of ju- 
dicial strength. 

Speaking generally, the information and evidence we have 
obtained show that the existing system is too costly and elab- 
orate. 

We think it right also to call attention to the expense of the 
very large staff of registrars and similar officers existing 
throughout the country, and to the waste of power thereby 
occasioned. There are 40 district registrars of the Probate 
Court alone, maintained at an annual expense of many thou- 
sands of pounds. In Liverpool there are the following regis- 
trars,—one registrar of the Admiralty Court, one registrar 
of the Vice-Chancellor’s Court, one registrar of the Court of 
Common Pleas of Lancaster, one registrar of the Probate 
Court, two registrars of the County Court, and one registrar 
of the Passage Court. 

We recommend that considerable changes should be made 
in the constitution and arrangements of the County Courts, 
in the numbers of their Judges and officers, and in the dis- 
tribution and conduct of their business. 
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We think that these Courts—as constituent parts or Jurisdiction. 


branches of the High Court of Justice—should, subject to the 
power of transfer hereinafter mentioned, have jurisdiction, 
unlimited by the amount claimed, whatever be the nature of 
the case; and that thus, if the parties to the dispute are con- 
tent that it should be decided in the County Court it may be 
dealt with accordingly. It is true that the existing limits 
of the jurisdiction of the County Courts may be waived by 
consent, but practically this power is of little use, for it is dif- 
ficult to induce disputants to agree upon anything. 

We propose that when the amount sought to be recovered 
exceeds the limit which we shall suggest, the defendant should 
be entitled, as of right, to transfer the cause into the superior 
branch of the Court. When the defence involves a cross 
claim above the same limit, the plaintiff should have the like 
right. There may be cases below the limit which still ought 
from their nature to be tried in the superior branch of the 
Court. In every case, upon the application of either party, 
there should be a power of transfer by leave of a Judge of 
the superior branch of the Court, sitting in Chambers, upon 
his being satisfied that the case is a proper one to be so trans- 
ferred, or that for some special reason it ought to be heard 
and disposed of by a Superior Tribunal. 

We think that what is commonly called the exclusive juris- 
diction in common law matters should be raised from 20L. 
in contract, and 10L. in tort to the uniform limit of 50L. 
The information we have received as to the costs of contested 
actions in the Superior Courts in claims to this extent, shows 
that the expense is very large in reference to the amount re- 
covered, and seems to make such a change very desirable. 

We recommend that the existing restriction of the jurisdic- 
tion of the County Courts to certain kinds of tort should be 
abolished, and that the jurisdiction of these Courts be ex- 
tended to all actions of tort. These actions really are not 
more difficult than actions on contract. But whether difficult 
or not, they will not, as a rule, bear the expense of trial be- 
fore the superior tribunals. Actions of this description are 
frequently brought for purposes of extortion and costs. It 
has been found necessary, in order to suppress such attempts, 
to enact,—that they may be sent, in certain events, to the 
County Court to be disposed of. It is true that actions for 
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defamation, malicious prosecution, and false imprisonment 
sometimes involve difficult and important questions; when 
they do, if not originally brought in the superior branch of 
the Court, they will doubtless be transferred into it. 

We think that the exclusive jurisdiction in admiralty cases 
should be fixed at 50L., as we are unable to see any reason 
why that amount should be a limit in one class of cases and 
not in another of a similar kind. 

We recommend that all cases in the County Courts should 
be dealt with by one uniform procedure, and that the exist- 
ing distinctions as to common law, admiralty, and equity 
eases should be abolished. In our former report, we called 
attention to the inconvenience which results from these juris- 
dictions being distinct and separate, although vested in the 
same Judge. 

The proposal we have now made, that the County Courts 
should have jurisdiction, unlimited by amount, will abolish 
the existing restriction by which they have jurisdiction in 
equity matters only to a certain amount, and in certain pro- 
ceedings only, and will extend the jurisdiction in equity of 
the County Court to all matters cognizable by the High 
Court. 

The nature of many cases in equity—such as suits for spe- 
cific performance, suits for the administration of estates, and 
for the execution of trusts—is, however, so different to or- 
dinary money demands, recoverable at common law, that we 
think it impossible to fix any absolute limit of exclusive juris- 
diction by reference to amount. We propose, that in cases of 
this nature the absolute right of removal applicable to other 
eases should be qualified, by general rules, or by making the 
leave of a Judge of the superior branch of the Court neces- 
sary. 

The jurisdiction of the existing Courts of Equity in mat- 
ters of Injunction is however of so important and delicate a 
nature, that there should be special provision for reserving 
that jurisdiction in certain matters to the superior branch of 
the Court. 

As respects Bankruptcy business, we see no reason why 
litigation between the estate and third parties should not be 
conducted in the same manner as other contentious business. 
The present system under which such questions, irrespective 
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of the amount involved, or of their importance, are in the 
first, instance dealt with and decided in the County Court, 
and frequently by the registrar of the Court, with the abso- 
lute right of either party to prosecute two appeals, as well 
upon the facts as the law, and, subject to leave being given, 
a third appeal upon questions of law is, we think, by no 
means satisfactory. This system is calculated to lead to 
undue expense and litigation in questions of trifling impor- 
tance, and, on the other hand, the decision of difficult cases, 
or cases involving large sums, may be seriously prejudiced 


by the evidence being taken before a tribunal which is not in-. 


tended by either party finally to decide the controversy. 

The ordinary administrative business in bankruptcy, and 
the decision of questions as to right of proof, and other like 
matters as between the creditors themselves, or as to the con- 
duct of the trustee should of course be dealt with by a 
summary proceeding, and should, we think, be regulated 
by rules of the High Court. It seems to be by no means 
necessary to keep up, even in name, a distinct bankruptcy 
jurisdiction, but it may be deemed inexpedient at once wholly 
to abolish the London Court. As vacancies occur, the duties 
of the London registrars could from time to time be trans- 
ferred to officers of the High Court. We are aware that 
these suggestions are not consistent with the legislation of the 
year 1869, to the effect of which we have already called at- 
tention ; but we cannot see any sufficient ground for preserv- 
ing the anomalous distinction which now exists in the de- 
cision of the same questions when they arise between third 
parties and the creditors of a bankrupt, and when they arise 
between other parties not connected with the bankruptcy. 

The information and evidence we have received lead us to 
the conclusion that there are certain existing defects in the 
procedure of the County Courts which require amendment. 
If such amendment be made, increased efficiency and econ- 
omy will be the result; without it, it would be impracticable 
to give these Courts the extended jurisdiction we have recom- 
mended. 

The want of a proper classification of the business consti- 
tutes a practical grievance. Causes which are to be contested 
are mixed up in the same list with causes which are really un- 
defended. Suitors, having causes of importance to try, and 
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witnesses in attendance, are kept waiting, while what is 
merely routine business is being transacted. 

The want of a more extensive power of obtaining judgment 
by default is another ground of serious complaint. At pres- 
ent, until the cause is called on for hearing, the plaintiff 
generally has no means of knowing whether or not it is to be 
defended, so that unless the case comes within the exceptions 
provided for by sect. 28 of the County Courts Act, 1856, or 
sect. 2 of the Act of 1867, he is compelled to be prepared with 
proof of his debt, and the going through these formal proofs 
occupies unnecessarily the time of the Court, and keeps other 
parties and witnesses waiting. 

We recommend that the same power of obtaining judg- 
ment by default, by writ specially endorsed, which has since 
the year 1852 existed in the Superior Courts of Common 
Law should be extended to the County Courts. We think it 
right, however, to add, that although there has been a gen- 
eral concurrence of evidence in favor of extending the power 
of obtaining judgment by default to all cases exceeding 5L., 
there has been considerable difference of opinion amongst the 
witnesses as to the expediency of extending it to the class of 
persons who are ordinarily the defendants in the smaller 
eases. We think it will be desirable, for the protection of 
such persons, to make special provision as to the nature of 
the notice, which ought to be served on the defendant so as to 
draw his attention specially to his liability to such judgment, 
and to the steps he is to take to avoid it. 

Complaints are also made in reference to the service of 
process, which under existing arrangements must be effected 
by the bailiffs of the Court. 

We think that the parties should be relieved from this ob- 
ligation, and should be at liberty to serve their own process 
in the manner and according to the practice which prevails in 
the Superior Courts. The service should, as in the Superior 
Courts of Common Law, be required to be personal, unless 
under an order allowing substituted service. 

Having regard to the changes we have proposed, enlarging 
the jurisdiction of the County Courts, and making them 
branches of the High Court, the whole question of the Sheriffs 
and High Bailiffs will require consideration and revision. 
It will, we think, be necessary to commit the execution of the 
process of both branches of the High Court to the same officer. 
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Another important change, especially as regards the cost 
of the County Courts, would be the abolition of the system 
by which the Court is the medium for the payment by the de- 
fendant to the plaintiff of the judgment debt, which for con- 
venience has been called ‘‘the Banking System.’’ 

Of the books now necessarily kept at each County Court, 
the abolition of this system would dispense with one-half, 
and the staff employed in keeping them might be diminished, 
if not in the same proportion, at all events to a very consid- 
erable extent. 

The evidence before us shows that the majority of the 
County Court officials is in favor of continuing the existing 
system, while the testimony of gentlemen connected with 
Local Courts, where the banking system is unknown, is on 
the other side. The system is not in use in Scotland. 

It is said by its supporters that if the plaintiff was left to 
collect his own debts, breaches of the peace would frequently 
oceur, but we think that this risk would be to a great extent 
obviated by providing that the plaintiff should not have to 
seek out the defendant and ask for the money, but that the 
defendant should be bound to pay the debt to the plaintiff, 
in accordance with the ordinary rule of law. This is the 
practice under affiliation orders made by magistrates. 

It has further been suggested that if a debt should be or- 
dered to be paid by instalments, and default be made by the 
debtor, the Court would not know for what amount to issue 
execution, or otherwise enforce judgment, and that a dispute 
might arise subsequently between the parties, entailing fresh 
litigation. 

The danger of this taking place to any great extent would 
appear to be exaggerated. Supposing that it did occasionally 
occur, we are satisfied that the evil would be outweighed by 
the advantages that would result from getting rid of the sys- 
tem, and we therefore recommend its abolition. 

The defendant might be protected against the risk of the 
plaintiff endeavoring to enforce judgment for too large an 
amount, and indemnified by giving summary power to the 
Court in such case to award compensation to the defendant. 
With this security the anticipated inconveniences would 
seldom arise. 


In the case of parties living at a distance the Post Office 
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offers facilities for the transmission of the debt, either in a 
lump sum, or by instalments. Special forms might no doubt 
be easily devised for such purpose, if the ordinary money 
order forms were not considered appropriate. 

Objections similar to those to which we have referred as to 
the possible abuse of process were made to the Common 
Law Procedure Commissioners, when they proposed to do 
away with a vast number of matters meant for the protection 
of defendants. The objection was disregarded, and the pro- 
cedure much simplified. The result has justified the course 
taken, for the mischiefs anticipated have not arisen. The 
abuse of process is very rare. The right way to prevent it is 
to punish it severely when it occurs, and not encumber 10,000 
eases with needless and expensive steps to prevent injustice 
in one. 

Should these recommendations be adopted, and if, as is now 
the case in the Superior Courts, in the bankruptcy depart- 
ment of the County Court, and in certain matters before Jus- 
tices, it were enacted that all fees payable in the County 
Courts should be collected by stamps, a further saving of la- 
bour in keeping accounts would be effected. The greater 
part of the staff of clerks, and most of the books now in use 
would become unnecessary, and treasurers would not be 
wanted. The duties of the registrars would be so much di- 
minished that their numbers might be largely reduced; and 
there would result also the further great advantage, that none 
of the subordinate officials would any longer be exposed to 
the temptations which are always incident to the receiving 
and paying away of moneys in small sums, where many par- 
ties are concerned, and where an account is only taken 
at long intervals temptations which have sometimes led to 
very serious defalcations. 

The office of High Bailiff, which involves serious expense, 
has already been partially abolished. Having regard to the 
changes we propose, we think that such an officer will be un- 
necessary. 

With a view of affording time to the Judge to give his un- 
divided attention to the more important business, we think 
that it is expedient to confer jurisdiction on the registrar to 
deal with the smaller class of cases. 




















313 


If our recommendations are adopted, it will we believe be 
found practicable to effect a considerable concentration of 
the County Courts both in the country and in the metropolis, 
and to make a great reduction in the number both of the 
Judges and of the Registrars. 

Without attempting to enter into details on a subject which 
peculiarly requires local knowledge, or to name the particular 
towns, or the exact number of towns that might be fixed upon, 
we think, first, that certain convenient centres should be se- 
lected as places at which he should be required to hold Courts, 
in the neighborhood of which he should reside, and where at 
frequent short intervals he should sit either in Court or in 
Chambers; secondly, that certain other towns should be se- 
lected as places at which he should be required to hold Courts, 
and thirdly, that he should further be empowered, and that 
it should be his duty, to hold a Court for the trial of any par- 
ticular case at any place within his district, where from the 
number of witnesses or other cause it should be deemed more 
convenient to do so. 

We propose that for each district connected with these 
central Courts, there should be two registrars, and that a 
registrar should at intervals visit the towns in the district at 
which County Courts shall be required to be held. We pro- 
pose, that one registrar should be in daily attendance at the 
central town of the district, and should there sit either in open 
Court, or in Chambers, as may be required by the nature of 
the business he may for the time being be called upon to trans- 
act. Probably in some central places more than two regis- 
trars may be required. We think that the registrars should 
be empowered to deal with cases in which the plaintiff is en- 
titled to judgment by default; to fix periods for payment of 
debts by instalments; to hear (with certain exceptions) cases 
not exceeding 5L., and by consent any matter within the ju- 
risdiction of the Court, either party having the power be- 
fore the hearing, but not by way of appeal, to refer the case 
to the Judge. The Judges will thus be relieved from going to 
the smaller places; whilst all cases involving difficult points 
of law, or which the parties or the registrar may think 
sufficiently important to be tried by the Judge, will be heard 
at one of the principal places at which the Judge will hold 
his Court. 





Concentration 
of Courts. 














































Registrars to 
beiPaid by 
Salary. 


Abolition of 
all Local and 
Inferior Courts. 


314 


The business at some of the existing County Courts is so 
small, that in our judgment the holding of them ought to be 
altogether discontinued. 

It will probably be objected to the proposed concentration 
of business, that the expenses may be increased by the par- 
ties and the witnesses having to travel greater distances. 
That this may be so in some eases is possible. But we are 
told, on the other hand, and are satisfied that there are at 
present important matters tried at County Courts in small 
towns where there are no advocates, and that the cost of 
bringing them specially from a distance more than outweighs 
the expense of taking the parties and witnesses to the place 
where the advocates exercise their profession. Bearing in 
mind the vast addition made to the means of communication 
by railwa®s since the present Courts were established, and 
the greater power of classification and arrangement of causes 
that will exist if our recommendations are adopted, we doubt 
if the expenses of the parties to such causes will be increased. 

If the registrar has a primary jurisdiction to dispose of 
the small debt business, it will at once be effectually sepa- 
rated from the more important causes. The evidence seems 
to show that the registrars, as a body, are well qualified to 
discharge these additional duties; at all events, competent 
men, barristers or attorneys, might be found for the pur- 
pose without difficulty. We recommend that the registrars 
as well as the Judges should be appointed by the Lord Chan- 
eellor. It would, of course, be requisite to enact that the 
registrar, whether barrister or attorney, should cease to prac- 
tise while holding office and exercising judicial functions; 
and we recommend that the system of paying Registrars by 
fees should wholly cease, and that they should in all cases, 
be paid by salary. 

Provision being thus made for the small debt and other 
less important business, and the Judges being thus at liberty 
to give their time to the more important class of causes, it 
will no longer be necessary to retain the existing local and in- 
ferior Courts of civil jurisdiction. 

We are satisfied, that if the High Court, and its branches 
or dependencies, the County Courts, are properly consti- 
tuted, with adequate machinery, and, if increased facilities 
be given for the disposal by Judges of the Superior branch 
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of the Court of the more important causes in some of the 
larger centres of business, these exceptional and intermedi- 
ate Courts will no longer be required. 

It is possible that this recommendation may meet with op- 
position from some of the powerful corporations interested in 
their maintenance. 

It will perhaps be said that they are self-supporting, and 
that they supply a local want. But there is great reason to 
believe that these Courts are frequented by a class of practi- 
tioners who get larger costs from them than they would from 
the County courts, and many experienced attorneys, the most 
competent judges of their value, have made great complaint 
of them. Further, it must not be overlooked, that although 
these Courts may be self-supporting, yet they are so at the 
expense of the country in respect of the Superior and County 
Courts to which the suitors would otherwise have recourse, 
and which they would then help to support. The existence of 
different Courts with similar jurisdiction competing for busi- 
ness by the offer of better costs is in the highest degree ob- 
jectionable. Further, we are of opinion that the appoint- 
ment of all Judges should be vested in the Crown, and that 
no municipal or other body or person should derive profit 
from the right to hold Courts of Justice. We therefore rec- 
ommend the abolition of all local and inferior Courts of civil 
jurisdiction. If they did not exist no one would think of 
establishing them. No one now proposes to establish at 
Birmingham, for example, such a court as the Lord Mayor’s 
Court of London, the Court of Passage at Liverpool, or the 
Salford Hundred Court at Manchester. 





We include in our recommendation the abolition of the Other Courts. 


Court of Chancery of the County Palatine of Lancaster, the 
Court of Common Pleas at Laneaster, and the Court of Pleas 
of the County Palatine of Durham, the Admiralty Court of 
the Cinque Ports, and the Stannaries Court of the counties 
of Devon and Cornwall, the respective jurisdictions of which 
Courts will, if our proposals are adopted, be annexed to or 
become merged in the High Court. 


Attached to some of these Courts there are local offices or Local 


registries in which a considerable amount of business is trans- 
acted. The abolition of these special registries will give rise 
to no difficulty, for we propose that the registrars sitting at 
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the respective Central Courts should have jurisdiction over 
such interlocutory and other business in the High Court as 
shall be assigned to them by general rules. Practically we 
think that this jurisdiction will only be exercised where the 
parties carry on business at or in the vicinity of the same 
central court. 

We think that the business of the district registrars of the 
Probate Court should be transferred to these registrars. 

The interlocutory and other like business to be conducted 
by the registrars at Liverpool, and some other large places, 
would doubtless be very considerable both in extent and im- 
portance. Having regard to this circumstance and to the 
difference in the duties which the registrars will have to per- 
form in different districts, it would seem desirable that 
more experienced and more highly remunerated officers 


should be appointed for some districts than for others. 


Having regard also to the same considerations, we think 
it desirable that the salaries of the Judges should not be 
uniform. 

The power which the County Court Judges now possess of 
appointing Deputies to sit for them, appears to us objection- 
able. We recommend that the power to appoint a Deputy 
for the Judge and also for the registrar should be vested in 
the Lord Chancellor. We think that it would be convenient 
to provide by general rules for issuing the process of the High 
Court in many cases at any office of the Court, though the 
trial, or matter or thing to be performed, is to be had or per- 
formed elsewhere. 

As to procedure, we recommend that it should be of the 
most simple and summary description, and similar to that 
now in use in the County Court. 

It may possibly be objected, that if so large a proportion 
of the existing business be given to the registrars, there will 
be very little for the Judges of the County Courts to do. But in 
addition to the present business there will be the business of 
the Local Courts, the abolition of which we have recom- 
mended, and a substantial portion of the common jury 
causes now tried at Nisi Prius, in the Metropolis and at the 
Assizes. And should the proposed new arrangements, and 
extension of jurisdiction be carried into effect, we anticipate 
a very considerable increase in the business of these Courts, 
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and that the Judges, reduced in numbers, will have their time 
fully and fairly oceupied. If, however, it should turn out 
otherwise, the number of the Judges could again be reduced. 

Upon the consolidation of the Circuits, and when the Promotion of 
changes we have indicated in the duties of the Judges and puis 
Officers of the Courts shall in any case take effect, we think 
that the Judges presiding over the more important of these 
Courts should receive salaries proportioned to the more im- 
portant duties they have to perform; and we also think that 
it would be a fitting encouragement to the Judges of these 
Courts, and an inducement to them to aim at excellence in 
their decisions,—if, from time to time, as vacancies occurred, 
proved ability in the discharge of their judicial duties was 
rewarded by promotion to the more important Courts. We 
think also, for the same reason, there should be power of 
promotion from the office of registrar to the office of Judge. 

It has been suggested, that certain attorneys to be selected 
might be named deputies or agents of the registrar through- 
out the district. The deputy might upon application issue a 
plaint (upon stamp) in duplicate, and after service the 
plaintiff could forward the other part by post to the regis- 
trar. The deputy might be paid a small fee for his trouble, 
and might issue summonses, subpeenas, &c. His functions 
and position would thus be analogous to that of a com- 
missioner for taking affidavits. This plan appears to us 
equally efficient and more economical than the present sys- 
tem, which necessitates a registrar at every place where a 
County Court is held. 

Assuming this recommendation to be adopted and the other 
changes we have proposed to be carried out, it would be 
unnecessary to have offices of the County Courts except at 
the central places, and thus a very considerable saving of 
expense to the suitors and to the public would be effected. 

In order to avoid claims for compensation, we recommend Changes 
that power should be given to make the various alterations pte 
we have suggested from time to time, as vacancies arise. 

The system may be adopted gradually. For instance, on the 
occurrence of a vacancy in a County Court judgeship the 
vacant circuit may be consolidated with another circuit and 
with a re-arrangement of the existing staff of registrars. If 
the plan should be found in practice to work well, it may be 
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extended by degrees over the country; if otherwise, it will 
not be difficult to retrace what has been done. 
= sec It would be impracticable with the materials before us 
to state the exact reduction of expense that would be the 
result of these changes. We are satisfied that the plan pro- 
posed combines simplicity with uniformity in a great degree, 
and that efficiency and economy will result from it. 

The mode in which resort to the County Court has hitherto 
been made compulsory, if by causing the parties suing in a 
Superior Court, when they ought to have taken their proceed- 
ings in a County Court, to lose their costs. 

As to costs, we have in our former Report recommended, 
that they should be in the discretion of the Court. We 
recommend that there should be two scales of costs, a higher 
and a lower, respectively, applicable to contested proceedings 
in the superior branch of the Court in all eases above 50L., 
and that if in any action in the superior branch of the Court 
the amount recovered does not exceed 100L., the costs (if 
any) shall be taxed on the lower scale unless a Judge shall 
otherwise order. And further that if in any action in the 
superior branch of the Court the plaintiff shall recover a 
sum not exceeding 50L., the costs (if any) allowed him shall 
not exceed the amount which he would have been allowed if 
the action had been commenced and prosecuted in the lower 
branch of the Court, unless a Judge shall otherwise order. 
And that in any such case a Judge may order the plaintiff 
to compensate the defendant for any additional costs in- 
curred by him in consequence of the action having been com- 
menced and prosecuted otherwise than in the lower branch of 
the Court. 

In cases not exceeding 5L., no professional costs should as 
a rule be allowed in the Court, there being however dis- 

eretionary power to grant such costs in special fitting cases. 
eo zane The fees taken upon the various proceedings in the County 
e}Revised and 
Reduced. Court are stated to be oppressive, and to require considerable 
reduction and revision. It is not uncommon for parties to 
commence proceedings in a Superior Court, owing to the cir- 
cumstances that the first steps in an action in the Superior 
Court cost less than those in the County Court. If the 
County Courts become merged in the High Court, it will not 
be tolerated, that a plaintiff in the inferior branch of the 
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Court should, on entering his plaint for 20L., have to pay 
1L. 1s. as a Court fee, while his neighbor will only pay 5s. 
for his writ for 2,000L. in the superior branch of the Court. 

We recommend that this anomaly should cease, and that 
seales of fees to be taken by authority be framed, applicable 
to all proceedings in both branches of the High Court—the 
fees in the inferior branch of the Court being lower than 
those in the superior branch. 

We think that, as a rule, in cases not exceeding 5L. there 
should be no appeal, and that in cases not exceeding 20L. 
the decision should also be final unless the Judge, or a 
Judge of the superior branch of the Court, shall under the 
special circumstances think it a fit case for an appeal not- 
withstanding the smallness of the amount involved. We 
think, however, that the Judge or registrar, as the case may 
be, should always have discretionary power to rehear the 
matter. 

In all other cases we think that either party should have 
power to appeal, and that the appeal should not be limited 
as at present to questions of law. 

We think that all appeals should be brought by notice of 
motion in a summary way and upon a verified copy of the 
Judge’s notes or such other evidence as to the facts or ruling 
of the Judge as the Appellate Court may deem expedient. 

There is considerable difference in the practice which at 
present prevails with respect to the costs of a successful 
appeal. In the Superior Courts of Common Law and in the 
House of Lords the appellant, though successful, bears his 
own costs of the appeal. In the Court of Chancery, this is 
also the usual, and almost invariable, rule. In the Privy 
Council, and upon appeals from the County Courts, the 
respondent is generally ordered to pay the costs of a success- 
ful appeal. We think that the latter is the preferable prin- 
ciple, and that subject to the full discretionary power over 
costs, which we recommend, applicable to all cases, the costs 
of the appeal should ordinarily be borne by the successful 
litigant. 


Superior Courts. 


The changes we have recommended if adopted and carried 
out, will necessarily cause a diminution in the civil business 
at the Assizes. 
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In our former Report we referred to the inconvenience and 
expense to the suitors occasioned by the distribution of a small 
amount of business among a large number of Circuit towns, 
and we recommended the abolition of the Home Circuit, and 
that the judicial business of the country should to a consider- 
able extent be concentrated, and should no longer be arranged 
and distributed according to the accidental division of coun- 
ties. 

The proposals we have now made give increased force to 
these recommendations as respects civil business. It is, we 
think, clear that the great majority of causes tried on the 
Home Circuit could be disposed of at less expense in London, 
and there are several counties, for example, Rutlandshire and 
Westmoreland, where it is manifestly an idle waste of time 
and money to have Assizes. At all events there can be no 
necessity to provide for the trial twice in each year of civil 
business in those counties in which in all probability there 
will ordinarily be little or no such business, and where, un- 
less under exceptional circumstances, such business as there 
is can be more conveniently disposed of elsewhere. 

On the other hand great complaints are with reason made 
that the present arrangements do not afford sufficient facili- 
ties for the prompt trial of important cases at Liverpool and 
Manchester. 

We recommend that actions to be tried elsewhere than in 
the Metropolis or Liverpool or Manchester should be tried un- 
der commissions to be issued from time to time by Your 
Majesty for the trial of causes at any place or places named 
in such commissions, and that for that purpose the requisite 
changes be made in the existing law of venue, and in the ex- 
isting system of Circuits. 

Such commissions may be separately issued or joined with 
commissions of oyer and terminer and general gaol delivery, 
or either of them. In those counties and boroughs to which 
such commissions are issued we recommend that a general 
sessions of the peace or an adjournment thereof for a trial 
of prisoners, be held at the same time or immediately before, 
or after the holding of the Assizes or commissions of oyer and 
terminer and general gaol delivery. This course would re- 
lieve the Judge from the trial of the minor class of cases, and 
would be in accordance with the practice which prevails at 
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the Central Criminal Court, where the more serious cases are 
alone tried before the Judges of the Superior Courts. It 
would also very considerably relieve jurors by diminishing 
the number of their attendance at Assizes and Sessions. 


As respects Liverpool and Manchester we recommend that Special 
there should be four sittings in each year for the trial of civil ¢o, riverpoo! 
causes in the superior branch of the Court at Liverpool and ®"4 Manchester. 


also at Manchester, and that the duration of these sittings 
should not be limited, nor should it be necessary for the same 
Judge to be in attendance during the whole of each sitting, 
and that there should be power for two or more Judges to sit 
at the same time when that course may be deemed more con- 
venient. 


In our former Report we recommended that the present Sittings in 
restriction of time for the Nisi Prius sittings in London and yyaaiesex. 


Middlesex should be abolished, and that those sittings should 
be held continuously throughout the legal year by as many 
Courts as the amount of business to be disposed of may render 
necessary. The delay and inconvenience caused by the present 
restrictions seriously prejudice the suitors in commercial and 
other cases of importance and appear to call for prompt re- 
dress. 


CoNcLUSION. 

Other matters yet remain into which by Your Majesty’s 
Commission we are directed to inquire. We have bestowed 
much attention upon the mode of distributing and conducting 
the business, both civil and criminal, at the Assizes and at 
Quarter Sessions, and the Central Criminal Court, upon which 
we propose to make a subsequent Report. We have further 
to consider procedure, and also the mode of conducting busi- 
ness in Chambers. Believing, however, that it is desirable 
not to delay our present Report till the evidence on the above- 
mentioned subjects is complete, and fuller deliberation has 
been had thereon, we humbly present thus our Second Report 
to Your Majesty’s consideration. 


HATHERLEY (LS. ) 
*(1) 
*(2) 
*(3) 

RosBert PHILLIMORE (L.8.) 
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GEORGE Warp Hunt (LS. ) 
Hueu C. E. CuHILpers (L.8.) 


W. M. JAMES (LS. ) 
\|J. S. Wittes (L.S.) 
G. BRAMWELL (L.S.) 
*(4) 
+MontTaGueE SMITH (1.8. ) 
*(5) 
*(6) 
ROUNDELL PALMER (Ls. ) 
+7JOHN B. KarsLaKE (LS. ) 
+77J. R. Quan (L.S.) 
+777C. S. Wurrmore (LS. ) 
H. C. RorHery (LS. ) 
§Acton S. AYRTON (1.8.) 
§§Gro. Morratr (LS. ) 
§§§Wituiam G. BaTeson _ (L.S.) 
JoHN HoLiaMs (L.s.) 
§§§Francis D. LownpEs (L8.) 


TuHos. BrapsHaw, Secretary, 
3rd July 1872. 





*(1) Lord Cairns, * (?) Lord Penzance, * (3) Sir William Erle, * (3) Mr. Justice Black- 
burn, * (5) Sir Robert Porrett Collier, and *(*) Sir John Duke Colcridge, do not sign the 
Report. 


I sign this Report so far as it relates to the County Courts. 
The other subject matters appear to require further consid- 
eration. 

I do not concur in the within estimate of the value of the 
Assizes, which in my judgment ought to be maintained. 


J. S. WIttes. 








I concur in the recommendations of the Report so far only 
as they relate to the constitution and arrangements of the 
County Courts. 

I do not coneur in the proposals with respect to the As- 
sizes, because it appears to me to be inexpedient, by adopting 
them, to fetter the future consideration of the subject of the 
Assizes, upon which it is proposed to make a further and 
complete Report. 

+ MontaGuE SmiIrH. 
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I eoneur in the Report except so far as it deals with mat- 
ters relating to business at the Assizes, which I think should 
be included in the further report which we propose to make. 


+7 JoHn B. Karsvake. 


I venture to doubt the expediency of the recommendation 
that all actions for sums not exceeding £5, should be disposed 
of by the Registrars. Actions for sums not exceeding £5, 
now constitute a very large proportion, I believe as much as 
80 per cent., of the business transacted in the County Court. 
I think that it is not expedient to create an inferior class of 
Judges for the transaction of such business, and I believe 
that such an arrangement will not be satisfactory to the 
Suitors. 


77 J. R. Quarn. 


Coneurring in the general scheme with regard to County 
Courts, I feel bound to express my belief that some of the 
proposals are caleulated to impair the practical efficiency of 
those Courts, and to abridge, without adequate cause, the 
advantages which Suitors in them of the ordinary class enjoy 
under the present system. But as these proposals do not 
seem to be of the essence of the scheme, I venture to hope 
that they may be considered and modified whenever the rec- 
ommendations of the Commission have to be carried into 
effect. 


ti77 C. S. Wurrmore. 


In signing the Report I desire to record my opinion that 
no adequate provision is recommended for the large and in- 
creasing number of commercial cases which either require 
immediate and summary decision or which are of such a na- 
ture that it is found inconvenient to try them in the ordinary 
Courts and by their ordinary procedure. 

This subject having been investigated by a Select Commit- 
tee of the House of Commons, they have made a Report rec- 
ommending the establishment of Tribunals of Commerce in 
connexion with the County Courts. 

Considering the large and increasing commercial relations 
of England to foreign countries, and that any contentions 
arising out of international dealings must in many foreign 
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states be determined by Tribunals of Commerce, it appears 
to me expedient that if extensive changes are to be made in 
English Judicature, the same system for the decision of 
commercial disputes should be established in this country. 

I entertain great doubt whether the changes in the County 
Court system can be carried out as proposed in the Report, 
unless two County Court Judges be appointed for and reside 
at each centre, so that one may be always present there to 
transact the judicial business for his circle of local jurisdic- 
tion, and the other may at the same time travel to hold the 
Courts within it. The two Judges will be able to take coun- 
sel with one another in important business. The judicial 
force will be greatly increased in activity inasmuch as each 
Judge will have alternate travelling and repose, and in both 
conditions will be engaged in performing his duties instead 
of passing half his time as at present in judicial inactivity. 

It appears to me, therefore, that whoever undertakes the 
duty of reformng the judicial system of England, should 
consider the recommendations of the Select Committee in 
conjunction with those of the Royal Commission so as to give 
effect to both. 

The Report appears to me to have, in effect, recommended 
the abolition of the present system of Circuits for the trial of 
civil cause, with which the system of assizes has been so long 
associated, without at the same time dealing with the sub- 
ject in such a manner as will enable the public to form an 
opinion on the course which should be pursued if the changes 
recommended be entertained. 

Assuming that there would be substituted for the regular 
Cireuit only the occasional local trial of exceptional civil 
eases, and that the assize and gaol delivery would be the only 
regular business of the Circuit, it appears to me that it would 
be desirable to make new arrangements for the assizes 
throughout the country on the basis of the provisions of the 
Central Criminal Court Act. That the Assizes and Quarter 
Sessions to be held two or three times a year should be one 
combined sessions of gaol delivery, having jurisdiction over 
all criminal causes, and that they should be held in each 
county at such stated times as would admit of a Judge of 
the Superior Courts attending these sessions in a Circuit, 
that such criminal causes as were deemed proper should be 
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selected from the whole calendar of the county, city, or bor- 
ough to be tried by the Judge and that the rest should be 
tried by the Chairman of Quarter Sessions or Recorder. It 
should not be compulsory for Justices of the Peace to sit 
with the Judge, however desirable their presence might be in 
the Court, to inform themselves of the manner in which 
criminal justice is administered. 


§ Acton S. Ayrton. 


Signed by me, subject to the following remarks :— 

While concurring generally in the recommendations in re- 
gard to certain considerable alterations in the practice of 
the existing County Courts, and especially that portion of the 
Report which refers to the present system of Bankruptey ju- 
risdiction, I regret being unable to concur in those recom- 
mendations which propose to absorb the whole County Court 
system into the scheme of Judicial Administration suggested 
by the first Report of the Commission early in 1869. 

The question as to whether it was desirable that ‘‘the 
County Courts should be attached to, and form subordinate 
members of the present Superior Courts, and that thus every 
Judge of the Supreme Court should have primary jurisdic- 
tion over matters in the County Courts, and the Judges and 
Officers of the County Courts should act under, and in aid 
of the Judges of the Supreme Court,’’ was submitted to each 
of the Superior Officers of the County Courts and of the 
London Small Debts Court: the judgment of these experi- 
enced officials appears to be almost unanimously adverse to 
any such change, many of the County Court Judges describ- 
ing with much energy the evils consequent thereon, one Judge 
even denouncing the suggestion as ‘‘a proposal to plunder 
the public for the benefit of the lawyers.”’ 

The scheme proposed in the first Report, humbly presented 
for Her Majesty’s consideration early in 1869, does not ap- 
pear to have found such favor and support as might warrant 
the expectation that its recommendations will speedily be- 
come the law of the land, and while in absolute uncertainty 
as to its adoption, or its modified adoption, disturbance of 
the existing County Court system in that direction would be 
extremely prejudicial to the public service. By the con- 
stant increase of important business referred by Parliament 
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to the County Courts as they at present exist, it is evident 
that the public has confidence in the working of the system, 
and it is equally evident that the Judges of the Superior 
Courts entertain a similar confidence, by the large number of 
eases that they annually remit to the disposal of these Courts. 

The important changes in the Superior Courts of Law and 
Equity proposed in the first Report affected but a limited 
number of Judges and Judicial Officials mainly centred in 
London, and but slightly interfered with their position and 
remuneration, whereas the plan suggested for the reorgani- 
zation of the County Courts would seriously and largely af- 
fect the pecuniary and personal position of many hundreds 
of officials more or less highly paid, spread throughout Eng- 
land and Wales. 

Apart from the many and weighty objections to the pro- 
posed assimilation that are obvious to those practically con- 
versant with the working of the County Court system the 
recommendation that the County Courts should be annexed 
to and form constituent parts or branches of a proposed High 
Court of Justice, and that the Judges presiding over the 
proposed County Courts should receive salaries intermediate 
between those of the present Judges of the Superior Courts 
and the Judges of the present County Courts, with the pros- 
pect of promotion into the superior branch of the proposed 
High Court as an encouragement and inducement to aim at 
excellence in their decisions, although supported by gentle- 
men of great weight and authority in all matters relating to 
the Superior Courts, appears to proceed upon the assump- 
tion of the consolidation of all the Superior Courts into a 
single great Court of Civil Judicature, to be called the Su- 
preme or High Court of Justice, which may contain within 
itself the elements of all the original jurisdiction now vested 
in each and all of the Courts to be consolidated, and there- 
fore until it shall appear what portion of the recommenda- 
tions and suggestions contained in this first report for the 
establishment of such a Court may be adopted, and until in- 
deed the actual establishment of such a Court, and the pro- 
mulgation of the rules for regulating the practice therein, 
it is not desirable but on the contrary appears unwise and 
inexpedient (especially having regard to the opinions of 
persons of so great practical experience as the present Judges 
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and Registrars of the County Courts) to recommend for the 
present any organic changes in the constitution of the County 
Courts or the enunciation of any scheme which may have a 
tendency to revolutionize the existing system under which 
these Courts have been carried on, with such manifest satis- 
faction and benefit to that large portion of the community 
for which they were established, or to induce an unsettled 
feeling, or create hopes or expectations on the part of the 
Judges and Officials of the County Courts that may not be 
realized, and thereby lead to dissatisfaction with their pres- 
ent position and remuneration. 

The proposed new Court for the easy recovery of small 
debts appears to anticipate the constant employment of Bar- 
risters, but omits to remedy the bar usage so grievous and in- 
jurious to suitors, by which Barristers accept heavy fees 
and frequently transfer their briefs leaving the clients with- 
out redress. The evidence and returns laid before the Com- 
mission show that most of the numerous local and inferior 
Courts of Civil Jurisdiction may be abolished without dis- 
advantage or inconvenience, although it has been clearly es- 
tablished in regard to three of the most important of these 
local Courts, viz., the Lord Mayor’s Court of London, the 
Court of Passage of Liverpool, and the Court of Record of 
the Hundred of Salford (Manchester), that their abolition 
would be productive of great inconvenience and disadvan- 
tage to suitors; each of these Courts is self-supporting, and 
commands a preference with suitors over the County Courts 
existing in each of their respective localities. Beyond the 
obvious injustice of depriving suitors of the benefits of Courts 
of Justice established long before the existence of County 
Courts by an attempt to drive their business into the latter 
Courts, it is clearly shown by Parliamentary returns that the 
three local Courts in question command business of a more 
important character than the County Courts, that they are 
largely availed of by the mercantile and trading communi- 
ties, and in many instances lighten the business of the Su- 
perior Courts. 

§§ Geo. Morrart. 


As an addition to that part of the Report which recom- 
mends that four sittings in each year for the trial of Civil 
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Causes in the Superior Branch of the Court should be held at 
Liverpool and also at Manchester, we desire to record our 
opinion that provision should also be made for similar sit- 
tings, and oftener than twice a year, in some of the other 
large Commercial Centres in the Provinces. 


§§§ Wittiam G. Bateson. 
§§§ Francis D. Lownpes. . 





Reasons of the under-mentioned ComMMISSIONERS for not at- 
taching their SIGNATURES TO THE REPORT. 


(Lord Cairns. ) 

I am unable to sign this Report, because, although I ap- 
prove of the greater part of its recommendations as to 
changes in the present County Court system, I am of opinion 
that effect ought not to be given to such recommendations, 
and also that Local Courts, such as the Court of Chancery 
of the County Palatine of Lancaster, and the Court of Com- 
mon Pleas at Lancaster, which at present exercise their fune- 
tions with great public advantage, ought not to be abolished, 
otherwise than in connexion with adequate arrangements for 
supplying regular sittings of the Supreme Court in thickly 
populated parts of the country, and especially in Lancaster 
and Yorkshire, and I am of opinion that the arrangements 
suggested in the Report on this score are altogether inade- 
quate. 

CAIRNS. 


(Lord Penzance.) 


I eannot sign this Report, as I coneur in so few of its 
recommendations. 

I agree that a fresh distribution of the County Court Cir- 
cuits is desirable. 

I also agree that the Ministerial work performed by the 
Registrars and other officers of the County Court might be 
equally well discharged under an entirely new system at very 
far less than the present expenditure. But I am entirely 
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opposed to the substitution of Registrars for County Court 
Judges in hearing of contentious cases, however small the 
amount in dispute. 

In like manner, I am unable to concur in the recommen- 
dation that what are called small cases should be removed 
from the cognizance of the Superior Courts to the County 
Courts. The economy to be effected by these changes would 
not in my opinion prove great in the end, and would be too 
dearly purchased by lowering the standard of judicial ex- 
cellence. 

I further think that the changes proposed in the Report 
in all Courts, and in the duties of all the officers attached to 
them, are far more wide and sweeping than is necessary or 
expedient, and I am not prepared to recommend, in a desire 
for mere uniformity, so general a dislocation of the existing 
system as that proposed. 


PENZANCE. 
6th August 1872. 


(Sir William Erle.) 


I do not sign the Report because I have been prevented 
from being present at the later meetings of the Commission- 
ers, and from giving due attention to their important resolu- 
tions. 

I concur in many of these resolutions, but I am not pre- 
pared to recommend the total abolition, either of the system 
of Circuits at present existing, or of all local Courts with- 
out exception. 


W. ERLE. 


(Mr. Justice Blackburn.) 


I am not prepared to propose any other Report, but my 
doubts as to the expediency of what is recommended are too 
great to permit me to join in the present one. 

Ist. I fear lest the scheme proposed for the County 
Courts should destroy their efficiency, as Small 
Debts Courts, in the attempt to make them act as 
Courts of an intermediate character between the 
Superior Courts and the Small Debts Courts. 
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2d. I have great doubts as to the expediency of estab- 
lishing any such intermediate class of Courts 
at all. I attach much importance to the keeping 
up the great central bar of England. The only 
real practical check on the Judges is the habitual 
respect which they all pay to what is called ‘‘the 
opinion of the profession,’’ and the same power- 
ful body form, as I think, a real and the princi- 
pal check on the abuse of patronage by the Gov- 
ernment. 


3d. As to the proposed alterations in the Superior 
Courts, they would require many other changes 
to make it practicable to carry them out. I think 
that the scheme would work for good or ill ac- 
cording to the details of the measures proposed 
for effectuating such changes. 


It will be said that the Commission is only to recommend 
the principle and need not enquire into details, but I think 
the question in this case is how to organize the present ju- 
dicial system so as to get the most efficient and cheapest ad- 
ministration of the present law; and on such a practical 
question, I think that the details are everything. 

I eannot, therefore, join in these latter recommendations 
until I know how it is proposed to arrange the details of the 
necessary changes. 

Lincoln, on Cireuit. CoLIn BLACKBURN. 

22nd July 1872. 


(Sir Robert Porrett Collier. ) 


In my opinion it is for the public benefit, on many grounds, 
that causes above that class which may properly be called 
**small causes,’’ should be tried throughout the country by 
the Superior Judges, rather than by the Judges of the County 
Courts, and that more effectual provision should be made for 
this purpose by an improved circuit system. 

The County Courts were established as Courts for the trial 
of small causes, and as such have been successful; if they be 
raised to a position intermediate between Superior and In- 
ferior Courts, and be entrusted with the trial of a large num- 
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ber of important causes in substitution for the Courts of 
Assize, I doubt the continuance of their success. 

I think that their jurisdiction has already been extended 
somewhat too far, and that it, at the least, deserves consid- 
eration whether, under an improved circuit system, some 
portion of that jurisdiction might not be conveniently re- 
transferred to the Superior Courts. 

Entertaining these views I am unable to sign the Report. 


R. P. Cover. 


(Sir John Duke Coleridge.) 


I do not append my signature to the Report as the most 
respectful course towards my colleagues, with whose con- 
clusions I am unable to concur, but so many of whose meet- 
ings I have been unable to attend that I am not a fair judge 
of the arguments by which they have arrived at them. I am 
not therefore prepared to submit any other Report, but 
speaking generally, I agree in the views expressed by Sir 
Robert Collier. 

J. D. CoLeRIDGe. 
R. A. FisHer, Secretary, 
6th August 1872. 
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IS NOT THE FEDERAL ESTATE TAX A REQUIRED 
DEDUCTION ON THE INCOME TAX RETURN OF 
AN ESTATE IN THE COURSE OF SETTLEMENT? 


The Federal Income Tax law says that ‘‘there shall be 
allowed as deductions . . . taxes paid or accrued 
imposed by the authority of the United States, except in- 
come, war profits and excess profits taxes.”’ 

Article 134 of Regulations 45, issued by the Treasury De- 
partment in connection with income tax returns, deals with 
inheritance taxes. Article 134 states that ‘‘Federal estate 
taxes are not deductible’’ on the income tax return of an 
estate. The reasons for this ruling are not stated, except ap- 
parently by reference to the reasons given for not allowing 
the deduction of state inheritance taxes. 

The authorities under the new New York income tax law 
take the same position, under a statute worded like the Fed- 
eral Act, and refer to Article 134 of the Federal regulations 
as justifying their position. 

I think Article 184 was adopted prior to the opinion of 
Judge Hand in Prentiss v. Eisner, 260 Fed. Rep. 589, in which 
he decided that the New York transfer tax was not a tax im- 
posed upon a legatee or property or rights accruing to a 
legatee and, therefore, could not be deducted from the income 
tax return of the legatee. 

Judge Hand said, however, that regardless of any question 
of inconsistency as to distinctions as between capital and in- 
come, ‘‘ The language of the act would apparently make trans- 
fer taxes a necessary deduction, if they are charges against 
the person receiving the property, or against either the prop- 
erty or the right accruing to him.’’ It was only because a 
legatee was not in that position that Judge Hand refused to 
allow the deduction. 

Now, when dealing with the return of an individual, there 
can be no question of deducting the federal estate tax or the 
New York transfer tax, but when dealing with the return of 
an estate in the course of settlement which is treated as an 
entity or person, for income tax purposes, the question imme- 
diately arises, which cannot arise in regard to an individual. 

The return is made by the executors for the estate, but it is 
not the executors who are taxed. Their connection with the 
estate is purely that of representatives. 
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As Judge Hand describes the New York transfer tax in 
words which are still more clearly applicable to the federal 
estate tax, there is a cutting out of a part of the estate; in 
} other words, an excise. This process takes place before it 

gets to any legatees or beneficiaries. 

But, as the personified estate does not come into existence 
until the death and as the tax does not come into operation 
until the death, it is obvious that the tax is imposed upon the 
estate as a personified entity, of which the executors are mere 
representatives. 

Again, as Judge Hand points out, it is not a direct tax upon 
the property in an unconstitutional sense. As the Circuit 
Court of Appeals for the Third Circuit states in the opening 
paragraph of the opinion in Lederer, Collector, v. Northern 
Trust Co., 262 Fed. Rep. 252, the federal estate tax is a tax 
‘‘imposed’’ upon the estate. 

As the tax must be imposed upon something, there is 
nothing for it to be imposed upon except the estate and it is 
not in any sense a tax paid by the estate ‘‘On behalf of an- 
other’’ within the reasoning of Article 134 of the Treasury 
regulations. It seems to be on the same footing as any other 
excises, which, under Treasury Articles 131-132, are clearly 
deductible in proper cases. 

Therefore, it seems that the mandatory words of the act 
clearly require the deduction. The recent opinions, of Judge 
Hand in the Prentiss case and the Cireuit Court of Appeals 
in the other case referred to, which have come down since 
Article 134 was adopted, seem to overrule the last sentence 

_ in Article 134, and Articles 131 and 132 seem to be the 
regulations applicable to a return by an estate in the course 
of settlement. 

It is difficult to see how the government can take the posi- 
tion on both sides of the fence: in the Prentiss case that the 
tax is not deductible from the legatee’s return because it is 
imposed on the estate, and in this case that it is not deductible 
on the return of the estate because it is imposed upon some- 
thing other than the estate, when the Cireuit Court of Ap- 
peals says, and the obvious fact seems to be, that it is imposed 
upon the estate. Therefore, as Judge Hand says, the act 
makes it ‘‘a necessary deduction.”’ 

F, 





W. G. 
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Since the foregoing note was prepared, the following opin- 
ion of the Acting Attorney General of the United States dated 
April 10, 1920, has been published by the Treasury Depart- 
ment on pages 47-50 of Bulletin 16-20 of Income Tax Rulings: 


SPECIAL. 
Section 214(a) 3, ArticLe 134: INHERITANCE Taxes. 16-20- 
875. 
DEPARTMENT OF JUSTICE, 

WasuHrineton, April 10, 1920. 

Hon. Davin F. Houston, 
SECRETARY OF THE TREASURY, 
Wasuineton, D.C. 


Dear Mr. Secretary: I have the honor to acknowledge re- 
ceipt of the letter of your predecessor, dated January 15, 1920, 
requesting an opinion on the following question: 


Is the Federal estate tax deductible under the provisions of 
section 214 (a) 3 of the Act of February 24, 1919, in com- 
puting the income received by estates of deceased persons for 
the purpose of taxes under the provisions of section 219 (a) ? 

I have no hesitancy in answering this question in the nega- 
tive. In doing so, the following provisions of the revenue act 
of February 24, 1919, are involved: 

Section 210 imposes upon the net income of individuals a 
normal tax for the year 1918 of 6 per cent on the first $4,000 
and 12 per cent on the remainder. Section 211 imposes on 
the net income of individuals in excess of $5,000 an additional 


or surtax, which is graduated and ranges from 1 per cent of - 


the amount by which the net income exceeds $5,000 and does 
not exceed $6,000 to 65 per cent of the amount by which the 
net income exceeds $1,000,000. Section 212 defines net income 
as what is left after making certain deductions from gross in- 
come. Section 214 enumerates these deductions, the purpose 
of which is to arrive at the amount which represents the actual 
gain or profit of the individual during the tax year. Among 
these deductions is the following: 


Taxes paid or accrued within the taxable year imposed (a) 
by the authority of the United States, except income, war 
profits and excess profits taxes, or (b) by the authority of any 
of its possessions . . . ; or (¢) by the authority of any 
State or Territory 
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Section 219 (a) is: 

That the tax imposed by sections 210 and 211 shall apply to 
the income of estates or of any kind of property held in trust, 
including— 

(1) Income received by estates of deceased persons during 
the period of administration or settlement of the estate; 


Subsection (b) provides that— 
The fiduciary shall be responsible for making the re- 
turn of income for the estate or trust for which he acts. 
The net income of the estate or trust shall be computed 


in the same manner and on the same basis as provided in 
section 212. 


with one exception not material to the present question. Sub- 
section (c) provides that the estate or trust shall, for the pur- 
pose of the normal tax, be allowed the same credits as are al- 
lowed to single persons under section 216—that is, an ex- 
emption of $1,000. It also provides that in determining the 
net income of an estate during the period of administration 
or settlement there may be deducted the amount of any in- 
come properly paid or credited to any legatee, heir, or bene- 
ficiary. The so-called estate tax is imposed by sections 400 
et seq. Section 401 is: 


That . . . a tax equal to the sum of the following per- 
centages of the value of the net estate . . . is hereby im- 
posed upon the transfer of the net estate of every decedent 
dying after the passage of this act 


Section 403 provides for determining the amount of the 
net estate. In substance, all debts and expenses of adminis- 
tration are to be deducted, together with an exemption of 
$50,000, the remainder being the net estate as that term is 
used in the act. The tax is 1 per cent of the amount of the 
net estate not in excess of $50,000, and gradually increases 
until it reaches 25 per cent of the amount by which the net 
estate exceeds $10,000,000. By section 404 the executor is re- 
quired to make returns of the estate upon which the tax is 
computed. Section 406 is: 


That the tax shall be due one year after the decedent’s 
death; but in any case where the commissioner finds that 
payment of the tax within one year after the decedent’s death 
would impose undue hardship upon the estate, he may grant 
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an extension of time for the payment of the tax for a period 
not to exceed three years from the due date. If the tax is not 
paid within one year and 180 days after the decedent’s death, 
interest at the rate of 6 per centum per annum from expira- 
tion of one year after the decedent’s death shall be added as 
part of the tax. 

By other sections of the act the tax is made a lien upon the 
gross estate, but if collected out of property passing to any 
person other than the executor it is provided that such person 
shall be entitled to reimbursement or to a just and equitable 
contribution by persons whose interest in the estate would 
have been reduced if the tax had been paid by the executor. 
Section 400 is, in part: 


The term ‘‘executor’’ means the executor or administrator 
of the decedent, or, if there is no executor or administrator, 
any person who takes possession of any property of the dece- 
dent. 

t is obvious that the result of the various sections above 
referred to is that every individual is liable for a tax on the 
net income accruing to him up to the moment of his death; 
that upon his death his estate passes to others, either directly 
or through an executor or administrator, but that in the act of 
passing it is diminished to the extent of the Federal estate 
tax; that the estate received by or for those succeeding to it 
is the estate which the decedent owned at the time of his death 
less the amount by which it has been diminished through the 
imposition of the tax on its transfer; and that the income de- 
rived from the estate thus diminished is the income which is 
subject to tax during the period of administration or settle- 
ment. 

The inheritance tax is entirely separate and distinct from 
the income tax. In substance, the Government collects a tax 
on the income accruing up to the moment of death. It then 
takes out of the estate a certain part as a transfer tax. The 
remainder passes and becomes the estate, the income of which 
is taxable while it is being administered. When the estate 
passes into the possession of an executor he holds in trust for 
the United States that portion which is required to be deducted 
as a transfer tax. The remainder is the estate which he holds 
in trust for creditors and beneficiaries, and the income of 
which is taxable. When he pays to the Government that which 
he has been holding in trust for it he pays nothing out of the 


—-* 
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estate, the income of which is subject to tax. The law sepa- 
rates this part of the original estate from that part which is 
to be treated as the estate for purposes of income taxes. 

The so-called estate tax is, in terms, imposed upon the trans- 
fer of the estate. It is not a tax upon the property, but it is 
one of the form of taxes known as death duties. In Knowlton 
v. Moore, 178 U.S. 41, 56, speaking of taxes of this kind, it 
was said: 

Although different modes of assessing such duties prevail, 
and although they have different accidental names, such as 
probate duties, stamp duties, taxes on the transaction, or the 
act of passing of an estate or a succession, legacy taxes, estate 
taxes, or privilege taxes, nevertheless tax laws of this nature 
in all countries rest in their essence upon the principle that 
death is the generating source from which the particular tax- 
ing power takes its being and that it is the power to transmit, 
or the transmission from the dead to the living, on which such 
taxes are more immediately rested. 

And speaking further of inheritance and legacy taxes the 
court, at page 54, quoted from United States v. Perkins, 163 
U.S. 625, as follows: 

Thus the tax is not upon the property, in the ordinary sense 
of the term, but upon the right to dispose of it, and it is not 
until it has yielded its contribution to the State that it becomes 
the property of the legatee. 

In the case last referred to it was held that an estate or 
transfer tax imposed by a State was valid when applied to a 
legacy to the United States Government, the court saying: 


The legacy becomes the property of the United States only 
after it has suffered a diminution to the amount of the tax, 
and it is only upon this condition that the legislature assents 
to a bequest of it. 

In the present case the amount of the transfer tax is com- 
puted upon the net value of the estate passing, and it is ex- 
pressly provided that it is collectible whether the property 
passes directly into the possession of the beneficiary or first 
passes through the hands of an executor or administrator. To 
illustrate, we may take an extreme case: Suppose a man dies 
intestate the owner of a large estate consisting exclusively of 
real property and leaving but a single heir. The title to his 
property passes directly to the heir. What the heir really re- 
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ceives is an equity in the property measured by the difference 
between its value and the amount of indebtedness to which it 
is subject. If there is indebtedness he may, if he chooses, pay 
it off and thus become the owner of the entire property. What 
has passed to him, however, by the death of the decedent is 
still the difference between the value of the property and the 
indebtedness which he has seen fit to pay. The Federal Gov- 
ernment, however, has imposed a transfer tax which still fur- 
ther reduces the value of his equity. Again he may, if he 
chooses, pay this in order to keep the property intact. In 
that event, there will have passed from the decedent an estate 
the value of which was the difference between the value of 
the property and the indebtedness to which it was subject. 
In the act of passing, however, this value has been diminished 
to the extent of the Federal estate tax, and when it reaches 
the heir it is what passed from the decedent less the amount 
of the estate tax. The heir, however, takes possession of the 
property immediately upon the death of the decedent, and 
from that moment receives the income arising from it. When 
it comes to making his income-tax report he does not include 
the value of the property received, but he does include all 
income derjved from it. If he should claim the right to de- 
duct the amount of the inheritance tax, the answer would be 
that he has not, in fact, paid the tax, but the law treated it 
as deducted from the estate before it reached him. Having 
been paid out of property which never came to or belonged 
to him, he cannot fairly claim to have paid it or to be entitled 
to a deduction for it. 

The same principle applies when the property of a decedent 
passes into the hands of an executor or administrator. The 
executor receives the income derived from the property under 
his control. Out of this he is entitled to deduct, with certain 
exceptions, taxes paid by him. It is in his capacity as the 
representative of those ultimately entitled to the estate that 
he is subject to income tax. By virtue of the Federal estate 
tax, he may be said to act in a dual capacity. He must first 
take possession of that part of the estate which the Govern- 
ment has reserved to itself as a transfer tax. As to this he 
takes possession for the Government, and his sole duty is to 
turn it over to the Government. What comes to his hands, 
as the representative of the beneficiaries of the estate, is what 
is left of the original estate after deducting this tax. When, 
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therefore, he pays the estate tax, he does not pay it out of the 
estate which in his hands is subject to taxation, but simply 
delivers to the Government that which by law was taken out 
of the estate before it passed to him as the representative of 
the ultimate beneficiaries. 

In a recent case before District Judge Augustus N. Hand 
(Prentiss v. Eisner, 260 Fed. 589, 590) the right was as- 
serted to deduct from gross income the amount of transfer 
taxes imposed by the State of New York. The taxes in ques- 
tion were exactly like the Federal estate tax, and, as has been 
seen, taxes imposed by the Federal Government. Judge 
Hand, however, held that the transfer taxes in question were 
not deductible. In doing so he quoted from the case of 
Matter of Swift, 137 N. Y. 77, as follows: 

What has the State done, in effect, by the enactment of 
this tax law? It reaches out and appropriates for its use a 
portion of the property at the moment of its owner’s decease, 
allowing only the balance to pass in the way directed by the 
testator, or permitted by its intestate law. 

After quoting this, Judge Hand said: 

To say that the legatee, devisee, heir, or distributee receives 
the property without any deduction and then pays the tax 
is really a most artificial way of viewing the transaction. In 
the case of personal property he really only gets the balance, 
with a credit as a matter of convenient bookkeeping to the 
amount of the tax. In the case of real estate he received, 
properly speaking, an equity. He can pay the tax and get 
the land freed from the incumbrance, or the State can fore- 
close the lien and he will receive the balance. In either case 
the only natural way to treat him is as a recipient of a net 
amount. The condition of the devolution of the property is 
the receipt of the transfer tax by the State. 

For the reason, therefore, that the inheritance tax is not 
in any proper sense paid out of the estate which is liable for 
income tax, I am of opinion that that tax is not deductible 
under the provisions of section 214 (a) 3 of the act of Feb- 
ruary 24, 1919, in computing the income of estate of deceased 
persons for the purpose of taxes under the provisions of 
section 219 (a). 

Respectfully, 
C. B. Ames, 
Acting Attorney General. 
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COMMENTS ON THE OPINION. 


The first obvious comment is that most of the reasoning 
in this opinion seems directed to establish the proposition 
that the federal estate tax is not a tax imposed upon the 
heirs or legatees or upon property or rights passing to them, 
but is a tax on the privilege of transmitting the property by 
death, a tax which, as the attorney general says, ‘‘ The federal 
government has imposed’’ before any right or property gets 
to any beneficiary. 

The clause under discussion, about deductions, refers to 
‘*Taxes imposed by the authority of the United States.’’ The 
acting attorney general makes the statement, ‘‘The federal 
government .. . has imposed a transfer tax.’’ 

But he has not answered or thoroughly considered the 
question as to what or whom this duty or exercise is imposed 
upon, or wherein it differs from other duties or excise taxes 
imposed by the same revenue act and clearly deductible under 
Articles 131 and 132 of the Treasury Regulations. 

As suggested in the above discussion preceding the opinion, 
the purpose of the government seems to be that, having suc- 
ceeded in establishing the fact in the Prentiss case before 
Judge Hand that the tax is not imposed upon the legatee for 
the purpose of income tax deduction, it will now try and 
establish the fact that it is not imposed upon anybody, not 
even upon the personified estate, but that the amount of the 
tax is caught ‘‘on the fly’’ by the government, like a piece 
broken off as the estate flies through the atmosphere, perhaps 
with the departing spirit of its owner, until the government 
has snatched a piece away, and then the disturbed spirit has 
dropped the remainder into the lap of the executor or ad- 
ministrator. 

The last few paragraphs of the opinion are those which 
attempt to deal more particularly with the position of the 
executor or administrator in making an income tax return 
for the estate, rather than for the beneficiaries. 

The paragraph beginning, ‘‘The same principle applies 
when the property of a decedent passes into the hands of 
an executor or an administrator,’’ calls for analysis. 

In the discussion of the ‘‘principle’’ referred to in the 
earlier part of the opinion, he says the government, 
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‘*_takes out of the estate a certain part as a transfer 
tax. The remainder passes and becomes the estate, the 
income of which is taxable while it is being administered. 
When the estate passes into the possession of an execu- 
tor, he holds in trust for the United States that portion 
which is required to be deducted as a transfer tax. The 
remainder is the estate which he holds in trust for credi- 


tors and beneficiaries, and the income of which is tax- 
able.’’ 


What authority of any kind is there for the suggestion that 
the executor, administrator, or anybody else is a trustee for 
the government of the amount of a tax imposed? I do not 
remember ever having seen such a suggestion before in any 
discussion of the law of taxation. I submit that there is not 
the slightest basis for it either in law or in fact. 

Has it not always been true that, while an executor or ad- 
ministrator is a fiduciary, he represents a personified estate, 
which is a debtor to the government for taxes imposed ? 

Is it true in fact or in theory that the executor or admin- 
istrator ‘‘must first take possession of that part of the estate 
which the government has reserved to itself as a transfer 
tax’’; that ‘‘As to this, he takes possession for the govern- 
ment, and his sole duty is to turn it over to the government ?”’ 

Does he not take possession of the estate as a whole? Is it 
not his duty to hold the estate as a whole and to collect the 
income on it for the benefit of the estate as a whole until he 
has paid the government its taxes, not as a separate part of 
the estate, but as a claim of the government? The executor 
pays the tax both for real and personal property because the 
estate tax is a liability of the estate and not of the devisee 
or of the property devised. 

How is it possible to say that ‘‘ When he pays the estate tax 
he does not pay it out of the estate, which in his hands is sub- 
ject to taxation’’ when, as a matter of fact, he does exactly 
that thing and, until that tax is paid, the property in his 
hands, with which it is paid, is subject to taxation in those 
jurisdictions where such property is taxed and the income of 
it is subject to taxation in those jurisdictions, including the 
federal jurisdiction, where there are income taxes? The 
States could not tax property held in trust for the United 
States or the income of it. 
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Does not the acting attorney general overlook the fact that 
the estate is in theory the continuation of the person of the 
deceased for the purposes of taxation, and that an estate tax 
based upon the privilege of transmission by death must nec- 
essarily be imposed as much as any other duty or excise tax 
on this continued legal personality of the deceased in the 
sense of imposing a liability for the tax on transmission? 
Since the death, the coming into existence of the estate as a 
person and the imposition of the estate tax are simultaneous 
as a matter of law, how can it be said that the tax is imposed 
before the personified estate comes into existence? Upon the 
appointment of an executor or administrator, he merely be- 
comes a representative of the estate, which has been in ex- 
istence in the eyes of the law from the instant of death. At 
the same instant of death, the government imposed upon the 
estate a liability for a transmission tax. The fact that the 
tax is not a direct tax does not affect the question. The lia- 
bility is there and the statute is not confined to direct taxes 
as shown by Articles 131 and 132 of the Regulations allowing 
deductions of duties and excess taxes. 

Without prolonging the discussion, I submit that the rea- 
soning in the opinion of the acting attorney general is no 
answer to the clear and mandatory words of the statute re- 
quiring a deduction of ‘‘taxes imposed by the authority of 
the United States.’’ 


F. W. GRINNELL. 
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